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EDITOR'S NOTE
To All our Readers, 

M y name is Silgai M ohmand, 
and it is my honor to serve as 
Editor-In-Chief of the Diversity 
and Social Justice Forum for the 
2020-2021 year. I am proud to 
lead an organization committed 
to the notions of equality, social 
justice, and broadening diversity 
in the legal field. On behalf of 
the Diversity and Social Justice 
Editorial Board, I want to 
extend a warm welcome to all of 
our readers to our annual 
Publication, Volume 4: 
Wrongful Treatment: ?Injustice 
Anywhere is a Threat to Justice 
Everywhere.? 

M artin Luther K ing Jr. famously 
said in his Letter from a 
Birmingham Jail that ?Injustice 
anywhere is a threat to justice 
everywhere.? He made this 
statement in 1963, but his words 
and their impact resonate deeply 
in these times. 

In this past year alone, we have 
seen a pandemic ravage the 
world, causing the separation of 
loved ones, countless deaths, and 
and an impact on our way of 
living that will be felt for years to 
come. Yet, along with this 

pandemic, there is a harsher 
truth that has been unraveled, 
the racial inequities and 
injustices that exists in the fabric 
of this country. This is not a new 
truth; rather, these inequities and 
injustices have been ingrained in 
our institutions, in some parts of 
the legal system, and in the 
minds of many Americans. 
America was founded upon the 
notion of freedom, liberty, and 
equality for all, but we have seen 
firsthand that this is sadly not the 
reality. 

We witnessed the horrors of 
police brutality in the upsetting 
deaths of Breonna Taylor, 
George Floyd, and Ahmaud 
Arbery to name a few. We saw 
how many Black people and 
people of color have 
disproportionately been placed 
in prisons. We have heard of the 
disparate treatment of the 
BIPOC (Black, Indigenous, and 
People of Color) community 
affected by COVID-19 in the 
healthcare system. Hundreds of 
families have been separated 
from each other at the border 
due to the immigration policies 
placed by those in power. These 
are injustices occurring all across 

America, which many have 
turned a blind eye to. However, 
as M artin Luther K ing 
emphasized in 1963, these 
injustices are a threat to the very 
justice that our country has been 
founded upon. And the time has 
come for us to wake up and 
rectify these injustices. The time 
has come to stop being silent. 

The Diversity and Social Justice 
Forum chose this theme for our 
Journal to raise awareness of the 
wrongful treatment occurring to 
people every day. What we hope 
you take away from the Journal 
is an understanding of what 
issues are affecting various 
communities and how we as law 
students, lawyers, and humans 
can do our part to ensure justice, 
freedom, and liberty are 
accessible to all. Where there is a 
threat to justice, we have a duty 
to do our part to cure those 
wrongs. We hope that by the 
end of this Journal, you leave 
with a commitment and 
dedication to fix injustices 
anywhere and everywhere.

BY SILGA I MOHM A ND

Dale E. Fowler School of Law
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INTRODUCTION

The quest for justice lives or 
dies within each one of us.  
There are multiple rationales 
that we can use to let the 
passion die.  For example, 
we struggle over how to 
define justice, despite the 
efforts of some of the 
greatest thinkers in history.   
What exactly is my 
definition of ?justice??  
Also, whatever our personal 
sense of justice, we know 
that our world would 
remain hugely unjust even if 
we were to dedicate our life 
fully to trying to advance 
some just cause.  Won?t my 
influence be miniscule, at 
best?  M oreover, there may 
be sacrifice--potentially 
great-- involved in working 
for justice even on a modest 
scale.  What price might I 
have to pay?  We can readily 
use these sorts of rationales 
to look away from the cause 
of justice and focus entirely 
on advancing in some 
limited way our personal 
well-being and that of our 
family and close friends.  
Yet, a nagging sense may 
linger that a commitment to 
justice is inherent in 

pursuing a good life and that 
justice thrives not primarily 
as an abstract idea revealed 
through some universal and 
precise definition but, 
rather, within us--as a call 
from our conscience to 
engage for the betterment of 
others in the larger world.   

Lawyers have sometimes 
played an important role in 
the quest for justice.  There 
is room for debate over 
whether the legal profession 
should be especially proud 
of its role in promoting 
justice.  We can say that 
lawyers, by virtue of their 
training and their potential 
for influence in 
governmental and other 
powerful spheres, can help 
better the human situation 
at least as much as other 
professions.  But has the 
legal profession been more 
an instrument for justice or 
more an instrument for 
unjust oppression?  
Shakespeare, through the 
words of Dick the Butcher, 
a plotter of treachery, may 
have implied that, at least in 
England in the era of Henry 

VI, it was the former (?The 
first thing we do, let?s kill all 
of the lawyers.?).  However, 
we should recognize that 
the legal profession in the 
United States has in some 
eras largely looked away 
from injustice or even aided 
unjust oppressors, although 
lawyers have also helped 
humanity over the long arc 
of history pursue its better 
aspirations. And, in any 
event, the crucial point is 
that the profession should 
not rest on its laurels.  
Justice is about an ongoing 
struggle that is never 
finished during our worldly 
existence.

It is with a passion for justice 
that students at the 
Chapman University 
Fowler School of Law carry 
on the mission of the 
Diversity and Social Justice 
Forum.   In past years, the 
Forum has sought to 
explore how the legal 
profession might address 
various social ills and 
inequities.  And, while 
injustice seems always ready 
to overwhelm and harden 

us, kill our notions of 
fairness, and dull our sense 
of outrage, the present 
dangers seem especially 
clear.  Justice requires truth, 
and we have seen the truth 
too often distorted, 
suppressed and ignored at 
some of the highest levels of 
our government.  Persons 
who care about justice 
should be committed to the 
truth.   This year?s Forum 
participants seeks to find the 
truth about several aspects of 
our justice system and to ask 
whether the truth calls for 
change.  I invite you to join 
their inquiry if you have a 
passion for justice.  

Sincerely,

Scott W. Howe

Frank L. Williams Professor 
of Criminal Law

Sc o t t  w. how e

-   -   -
Scott Howe has been a professor at 

the Chapman University Dale E. 
Fowler School of Law since August 
1996. He has substantial experience 
both as a criminal defense lawyer and 
as a teacher in the fields of criminal 
law, criminal procedure and evidence. 
He earned his B.A., summa cum 
laude, in economics, from the 
University of M issouri, where he was 
inducted into Phi Beta Kappa. He 
earned his JD, cum laude, from the 
University of M ichigan, where he was 
Administrative and Articles Editor on 
the M ichigan Law Review. 

After law school, Professor Howe 
worked for five years as an attorney for 
the Public Defender Service for the 
District of Columbia, defending 
indigent persons charged with serious 
crimes, including first degree murder. 
He subsequently served as Deputy 
Director of the Texas Death Penalty 

Resource Center, in Austin, Texas, 
representing inmates under execution 
warrants on Texas' death row. H is 
representation during this period of 
death-row inmate Kerry M ax Cook is 
recounted in M r. Cook's acclaimed 
memoir, Chasing Justice: M y Story of 
Freeing M yself After Two Decades on 
Death Row for a Crime I Didn't 
Commit. 

 At Chapman, he has been voted 
Professor of the Year three times by 
the graduating class. H is articles have 
appeared in a variety of leading law 
journals, including the University of 
Pennsylvania Law Review, the 
N orthwestern University Law 
Review, and the Vanderbilt Law 
Review. Professor Howe served as 
Associate Dean for Academic Affairs 
from 1999 to 2007 and twice served as 
Interim Dean, from 2010 to 2011, and 
again during the spring of 2016.
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The Ar t icles
It is no coincidence that the theme of this year?s 
publication focuses on wrongful treatment. 2020 
was a year of tragedy which has overburdened 
most of us? it continues to weigh heavy on me. 
During 2020 we witnessed the chilling pattern of 
police brutality against black Americans with the 
murders of George Floyd, Breonna Taylor, and 
Ahmaud Arbery to name only three. We watched 
our country?s leader, our President, use harsh 
rhetoric and divisive language that separated this 
country in unprecedented ways. After the 
emergence of COVID-19, Instagram feeds became 
filled with videos depicting fear with people 
fighting over toilet paper or supplies, yelling and 
screaming, as if watching humanity?s divisiveness 
was something to find humor in. This year was 
catastrophic to say the least. Wrongful treatment 
may be the theme of this year?s publication, but 
that same theme rings true for 2020.

The articles chosen in this year?s publication, 
though vastly different in topic, are similar in 
theme, focusing on different instances of wrongful 
treatment. From the lack of educational 
opportunities for children in the juvenile and legal 
system to the treatment of transgender inmates and 

their healthcare rights, these articles shed light on 
ways in which the current systems in America 
function improperly. While this year?s theme of 
wrongful treatment is present in each of the 
articles, I could not help but notice another more 
uplifting theme. Each article sheds light on 
important issues, all seeking and advocating for a 
greater, more compassionate humanity. As you 
read you will find that each article simply brings to 
light an important topic with an emphasis on 
advocating for a more understanding and accepting 
culture. It is through information and 
understanding that we grow to be more accepting 
and compassionate. We hope that these articles 
will instill growth and knowledge and inspire 
compassion and understanding. These very 
qualities are strong enough to combat any kind of 
wrongful treatment, no matter how large or small.

Angela M arkwith

Articles Editor

January, 2021
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AT TEND SCHOOL DAI LY:
An Examination of How Court-Involved Youth N avigate the 

School-to-Prison Pipeline

By  T if fa ny  E. Siz emor e, J.D., D r . Ta mmy  Hughes, 
a nd  D r . Jef f r ey  Sho o k [1]

reality.

Children who are 
ensnared in the juvenile 
delinquency and adult 
criminal legal systems in 
this country face an 
educational experience that 
is fraught with interruption, 
uncertainty and lack of 
quality curricula.[4] 
Multiple factors play into 
the problems with 
education for these young 
people, but the result 
remains the same. The vast 
majority of these children 
end up behind their peers in 
every meaningful life 
domain.[5] As a result, they 
experience longer and 
deeper entanglement in 
these deeply inequitable 
systems.[6] Those whose 
dispositions, or sentences, 
place them in the 
community face probation 
violations for failing grades 
or being late to school. 
Those who are placed in 
out-of-home delinquency 
placements or jail must 
navigate a maze of 
patchwork educational 
services, which may or may 
not bear any resemblance to 
the child?s home school 
program.

The Education Law 
Clinic at the Duquesne 
University School of Law in 
Pittsburgh, PA in 2016 
began with the goal to help 

The current crisis in 
K-12 public education 
caused by the COVID-19 
pandemic resembles 
education for children in the 
delinquency system every 
day in this country. It is an 
educational system that is 
chaotic, inconsistent, and 
periodically nonexistent. 
H ardly a week goes by 
without an article or news 
story lamenting the lack of 
educational services 
available for children who 
were unexpectedly ripped 
from their brick and mortar 
schools during the months 
of M arch and April as the 
pandemic started to bear 
down on the United 
States.[2] Concerns range 
from anxiety around the 
quality and frequency of 
educational services and 
grading standards, to the 
number of hours children 
are expected to engage in 
online learning and whether 
teaching will be high 
quality or be compromised 
and children will fall 
behind.[3] These are 
completely rational 
concerns for any parent or 
community to have. Yet, 
there are tens of thousands 
of children in the United 
States for whom the 
COVID-19 educational 
landscape is a constant 

all children, from 
kindergarten to grade 12, 
navigate these issues.

The Clinic represents 
children in school discipline 
and special education 
matters. The Education 
Law Clinic?s companion 
clinic, the Juvenile Defender 
Clinic, represents children 
in delinquency matters. The 
two clinics work together in 
order to dismantle the 
school-to-prison pipeline, 
which is the set of both 
formal and informal rules 
and policies that push 
primarily black and brown 
children out of school and 
into juvenile and criminal 
courts around the country.

In M ay 2020, the clinics 
merged their work under 
one umbrella and are now 
known as the Youth 
Advocacy Clinic. The 
Youth Advocacy Clinic 
includes a holistic 
representation model. It 
seeks to serve not just the 
immediate legal problem 
that brings the young 
person to the doors of the 
clinic, but to provide 
support and advocacy for 
other problems that may 
keep the child from thriving 
in the community. For 
example, the clinic may 
help a child who is 
experiencing homelessness 
get connected with housing 

int r od uc t io n or provide a bus pass for a 
child to get to work in order 
to pay court costs that are 
causing him to languish in 
the system.

The holistic 
representation model 
(HRM ) creates legal teams 
that are comprised of law 
students, masters-level 
social work students 
(University of Pittsburgh 
School of Social Work) and 
doctorate-level school 
psychology students 
(Duquesne University 
School of Education) who 
work together under the 
legal umbrella to provide 
expressed-interest 
representation to clients. In 
that spirit, this article is an 
interdisciplinary piece 
written by the clinic?s 
supervising attorney, 
supervising social worker 
and supervising school 
psychologist.

This article will examine 
the problems with 
educational attainment that 
children who are involved 
in the juvenile and legal 
systems face. It will describe 
the historical context in 
which this current problem 
sits, the current state of 
educational barriers for 
these young people, and 
then provide a look forward 
about what meaningful 
work to destroy these 
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barriers might entail. While not 
exclusively Pennsylvania-focused, it 
does make extensive references to 
Pennsylvania statutes and practice, and 
uses case examples from the Youth 
Advocacy Clinic.

Part I  -  H istory and Context

"Mass incarceration is the most pressing racial 
justice issue of our time"

? Michelle Alexander, Author

Education is a key factor to the 
successful re-entry of young people 
involved in the legal system.[7] Yet, 
many young people who leave 
detention centers, residential 
placements, and jails struggle to return 
to school.[8] Part of the reason young 
people struggle involves a variety of 
practical barriers they face when 
attempting to return to school ? 
untimely transfer of records, lack of 
documents required for registration, 
lack of transportation, and, more 
generally, schools that are reluctant to 
allow them to return. Despite the 
importance of education for successful 
re-entry, these barriers pose significant 
challenges to young people.

Another part of the reason young 
people struggle returning to school is 
directly connected to the history and 
context of mass incarceration and 
institutional racism that fueled the 
pipeline of youth out of schools and 
communities into the juvenile legal 
systems.[9] This history and context 
continues to shape how we perceive of 
and act toward young people and 
requires us to think both backward and 
forward if we wish to dismantle this 
school-to-prison pipeline and pursue 
holistic possibilities for youth 
development. In this section, we briefly 
review the historical context regarding 
mass incarceration and race and how 
this history continues to facilitate the 
movement of youth into the legal 
systems.

As has been well documented, 
beginning in the 1970s the United 
States embarked on an experiment of 
mass incarceration that saw jail and 
prison populations surpass 2.2 million 
individuals with jail and prison 
populations exceed 700 people per 
100,000.[10] The number of people 
incarcerated today represents a dramatic 
increase from the 1970s by both rate 
and absolute number.[11] M illions of 
other people were on probation and 
parole, and millions of others had a 

felony record.[12] The reach of the 
?war on crime,? however, was not 
evenly distributed throughout the 
population. Individuals of color are 
overrepresented in all aspects of the 
system at high rates and this 
overrepresentation is not explained by 
differential crime rates or legal 
factors.[13] This reality is true for 
juveniles as well as adults.[14]

Some of this increase in 
incarceration and other forms of 
criminal system control was the result 
of increases in violent crime that 
occurred during the 1980s and early 
1990s.[15] Yet, decreases in both 
violent and serious crime since the 
mid-1990s corroborated scholars who 
argued that other dynamics fueled and 
maintained these high and stubborn 
rates of incarceration.[16] Scholars have 
attributed increases in incarceration and 
other forms of involvement to policy 
and practice changes focused on 
punishment and control.[17] Some 
scholars argued that the policies and 
practices that led to mass incarceration 
were a backlash to the gains of the civil 
rights and other movements during the 
1960s.[18] In particular, M ichelle 
Alexander argues that mass 
incarceration served as the vehicle to 
create a new racial caste system, what 
she terms as ?the new Jim Crow.?[19]  
Scholars have also linked race to the 
rise of mass incarceration as part of the 
neoliberal project to enact control and 
insure a steady flow of workers for the 
market.[20] These accounts have 
challenged the idea that mass 
incarceration is about crime control and 
focused attention on its role in 
promoting racial and social control.

The tentacles of mass incarceration 
did not only extend to adults. 
Beginning in the 1980s and 
accelerating in the 1990s, state 
legislatures across the country passed 
laws that criminalized youth.[21] State 
laws took a variety of forms. Some 
opened up records and proceedings 
whereas others enacted mandatory or 
determinate sentencing structures in 
the juvenile court. Another focus of 
state legislatures was to increase the 
number of juveniles who could be tried 
as adults and facilitate the process 
through which would move from the 
juvenile to the criminal legal 
system.[22] Some states removed 
young people entirely out of the 
juvenile courts jurisdiction while others 
provided decision-making authority to 
prosecutors and criminal court 

judges.[23]

In Pennsylvania, young people 
continue to face direct-filing (i.e., 
being immediately charged as an adult 
from the moment of arrest) if they are 
age 15 or older and charged with 
committing an enumerated list of 
serious felonies while armed or if they 
have a previous juvenile court 
adjudication for the same enumerated 
list, whether armed or not.[24] Any 
child who is within the age of 
jurisdiction of delinquency court ? ten 
years old ? is direct-filed as an adult 
upon the charge of murder in any 
degree. [25] These children are eligible 
for immediate admission to the local 
county jail and treated as an adult for all 
proceedings. Through counsel, they 
may move to return to back to juvenile 
court, but they bear the burden of 
proving they are amenable to juvenile 
court treatment.[26]

This effort to criminalize youth led 
to increases in the number of children 
entering the juvenile and criminal 
courts. Juvenile caseloads surged in the 
1990s, peaking in the late 1990s with 
over 1.85 million cases.[27] The share 
of girls entering the system increased 
from the 1980s to the mid- 2000s and 
youth of color continued to be 
overrepresented in the juvenile 
system.[28] As would be expected, the 
number of youth detained and entering 
residential placements increased during 
this period. Similarly, the number of 
youth pushed out of schools and into 
the juvenile court through zero 
tolerance policies increased as well.[29]  
Unsurprisingly, these policies have had 
a disproportionate effect on young 
people of color.

The number of youth tried and 
convicted as adults also increased from 
the 1980s to mid-2000s.[30] Justified 
by the racialized myth of the young 
?superpredator,? increases in juveniles 
tried and convicted as adults included 
young people receiving life without the 
possibility of parole or other extreme 
sentences as well as probation, jail and 
short prison sentences.[31] The fact 
remains, however, that the majority of 
youth treated as adults are not 
sentenced far into adulthood and many 
young people cycle through jails 
without ever receiving an adult 
sentence.[32] M any who are sentenced 
are placed on probation and/or spend 
small periods of time in jails.[33] 
Again, unsurprisingly, young people of 
color are overrepresented among 
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juveniles treated as adults.[34]

Consistent with the overall rise of mass 
incarceration, scholars and advocates have 
argued that race played a central role in the 
creation and implementation of policies and 
practices that criminalized youth.[35] The 
increase in young people entering the juvenile 
and criminal systems were also met with a 
range of concerns ? school pushout through 
exclusionary discipline, harms of juvenile and 
criminal legal system contact, efficacy of the 
treatment model for positive child outcomes, 
and questions about whether and how their 
developmental needs are being met in the 
criminal system, among others. These 
increases also directly contradicted arguments 
in the 1970s that the juvenile system was not a 
youth development system and youth 
development should occur in communities 
and other youth-serving systems like 
schools.[36]

Unlike the adult system, some of the 
trends noted above were reversed over the last 
several decades and juvenile caseloads are now 
at levels observed in the 1970s.[37] 
Residential placements and detention 
caseloads have dropped and the number of 
young people entering the criminal legal 
system has decreased.[38] These are positive 
developments yet it is unclear the degree to 
which this is the result of changes in approach 
or in declining juvenile crime rates.[39] In 
2018, juvenile arrests were less than 30% of 
their peak in 1996.[40] N onetheless, 
significant questions remain about whether 
there are still too many young people, who 
would be better served and supported in 
communities, entering the juvenile system.

Changes in policy and practice were not 
limited to the juvenile legal system but also 
included youth-serving systems. In particular, 
the Gun Safe Schools Act (1994) ushered in 
what are often referred to as zero tolerance 
policies.[41] These policies mandate the 
exclusion of youth who commit certain 
infractions from schools. While justified on 
the basis of improving safety, zero tolerance 
laws cast a wide net that moved primarily 
Black and Latinx children out of schools and 
into the juvenile system. These results are not 
attributable to more serious behaviors being 
committed by children of color.[42] Zero 
tolerance policies and statutes have become a 
catalyst for the way that many urban schools 
look for children today. Primary school 
children are being placed into handcuffs even 
they are too young to arrest.[43] Police, 
security guards, and other law 
enforcement-types roam the hallways of 
schools and often become the replacement for 
the school?s discipline mechanism. These 
environments are the antithesis of one that is 
conducive to learning and healthy child 

development.[44] Indeed, evidence shows 
that police in schools and zero tolerance 
policies affirmatively cause harm to 
educational environments.[45]

Other critically important concerns 
remain as well. Racial disproportionality 
continues and efforts to address it 
disproportionately focus on minor system 
reforms as opposed to understanding 
racialized policies and practices. M ost 
so-called reforms fail to face the reality that 
race operates, implicitly and explicitly, at 
multiple levels throughout the system and 
society to produce these disparities.[46] 
M oreover, as scholars begin to examine these 
issues through an intersectional lens, ever 
more red flags are raised about how the 
intersections of race, gender, sexual 
orientation, gender identity and disability 
impact these disparities.[47]

Despite the fact that the juvenile system is 
supposed to be focused on the rehabilitation 
and treatment of the child, there remains 
considerable concern that the ?treatments? 
available in the system fail to address the 
needs of young people or, even worse, cause 
some harm. Although there has been a 
movement to identify evidenced-based 
assessments and treatments, questions remain 
about both the treatments used and the 
validity of decisions that follows from their 
use.

Additionally, despite decreases in children 
under 18 entering the criminal system many 
still do. Policies and practices that served to 
expand the net of young people treated as 
adults have largely been shown to be 
counterproductive yet many still exist and 
young people regularly enter the criminal 
system raising considerable questions about 
whether their needs, especially their 
educational needs, are being met. While some 
statutory reform has begun, too many states 
still have laws on the books that allow for the 
direct-filing of children into the criminal 
legal system.

Finally, questions also abound about 
whether schools have internalized zero 
tolerance approaches. M any school 
handbooks prescribe exclusionary and 
punitive disciplinary actions? without 
consideration for context. Low-level 
disciplinary issues that do not pose a serious 
threat to the safety of others are used, often 
inconsistently, to suspend children from 
school in the name of ensuring a safe 
environment. Multiple recurrences of 
low-level offenses can even lead to expulsion 
or indefinite placement in alternative 
education settings. Youth still move regularly 
from schools to the juvenile system and there 
is often little consideration of the effects this 
has on young people and their educational 
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trajectory.

The brief history and context presented here raises 
important critiques that are too often ignored in discussions 
of juvenile justice reforms. In the next several sections, we 
turn specifically to the intersection of education and the 
juvenile and criminal legal systems. The goal in these sections 
is to identify specific issues affecting the education of youth in 
the legal system. We return to the history and context of 
juvenile justice in the final section to argue that while 
reducing the barriers to education for youth in and returning 
from the juvenile and criminal systems is important, we also 
need to consider that many of these youth are not in the 
system for ?crime control? reasons. Instead, they are there 
because mass incarceration is part of the neoliberal project of 
social and racial control. Addressing education issues in the 
legal systems will require practical reforms, but will also 
require attacking the logics of mass incarceration itself. 

Part I I  ? Education and Juvenile Cour t: ?Attend 
School D aily?

?A lot of times, there are issues that keep you from going to school: 
heat, water, your clothes are dirty and you can?t wash them.?

? System-involved child, Allegheny County, PA [48]

In most jurisdictions, the juvenile delinquency system is, 
ostensibly, about rehabilitating children.[49] The system 
attempts to show its commitment to helping over-punish 
youth in different ways. One way is to use different language 
for procedural steps in the prosecution of children than that 
used in criminal court. Saying adjudicatory or petition 
hearings, for example, instead of the word trial; ?Admission? 
rather than guilty plea; ?Disposition? rather than 
sentencing.[50] The change in terminology contributes to an 
atmosphere that something different than a normal 
prosecution is happening, although many have noted that 
difference to be one without a distinction in many juvenile 
courts around the country.[51] 

Education is another area where juvenile court claims to 
be different from its adult counterpart. It is axiomatic that 
school attendance, or participation in some educational 
programming, is required in order to maintain compliance 
with juvenile court conditions of pretrial release or 
supervision. Compulsory education laws make it easy for 
judges to require daily school attendance. Everyone can agree 
that children should be in school. M oreover, there is 
irrefutable evidence that educational attainment leads to a 
variety of improved life outcomes.[52] But the court order to 
maintain school attendance often becomes yet another 
pathway to the criminalization of adolescence that comes 
with juvenile court prosecution.[53]

?Attend[ing] school daily,? as the court order usually 
states, is much easier said than done for many poor children, 
and children of color. The order fails, in any meaningful way, 
to recognize the environment to which the child is being 
ordered. Six million American students attend  schools with 
police officers but no school psychologists.[54] M any school 
districts chronically lack the support staff necessary to deal 
with normal developmental behaviors of the children they 
serve and have instead replaced them with police or security 
guards. Ushered into America?s schools through metal 
detectors, pat-downs, and bag searches, African-American 
and Latinx children are particularly harmed in the public 
school system in this country.[55] They are 

disproportionately pushed out of schools through 
exclusionary discipline.[56] They are more harshly punished 
than their white peers for the same or similar offenses.[57] 
They are subject to teachers and administrators who lack the 
cultural competence 
to communicate 
with them 
effectively.[58] As a 
result, they are more 
often accused of 
being ?disruptive? 
or ?disrespectful.? In 
some states, this 
failure of cultural 
competency on the 
part of the adults in 
the system leads to 
children being 
charged with 
nebulous crimes like 
?school disruption? 
or ?disorderly 
conduct.?[59] Black 
children with 
disabilities are also 
more likely to be 
punished even with 
the extra due process 
protections afforded to them.[60] In some school districts, 
every time a student is sent to the principal?s office (even if no 
actual discipline results), a ?referral? is tallied against them. 
Unless a child is suspended for more than 10 days or 
expulsion proceedings are initiated against him, no 
meaningful due process protections exist.[61] Building 
principals have nearly unchecked power to exclude children 
from school for 1-7 days at a time, for weeks or months on 
end.

Beyond the power of exclusionary school discipline, 
public schools actively engage in the referral of children to 
police agencies for prosecution in juvenile court. For 
example, recent data from the City of Pittsburgh shows that 
Pittsburgh Public Schools is the number one source of court 
referrals for Allegheny County Juvenile Court.[62]  Similar to 
the pattern with exclusionary discipline, these schools 
disproportionately prosecute black and brown children, and 
children with disabilities.[63] Prosecution has become so 
entrenched in the fabric of schools that codes of conduct list it 
as part of the continuum of punishments that can be meted 
out for school-based offenses.[64]

When one overlays the daily trauma that poor, Black and 
Latinx children face just to sit in a (probably) failing school for 
eight hours with the specter of a judicial order to ?attend 
school daily,? it becomes clear that, for children ensnared in 
the juvenile legal system, school becomes a direct path to 
incarceration. Children can be deemed to have violated 
conditions of release or disposition for missing one class in 
one school day or arriving a few minutes late for school. 
N ormative adolescent behavior, like skipping class to laugh 
and joke with friends, becomes a basis for a probation 
violation. A violation of a condition of release can then, in 
turn, lead to restrictions on the child?s liberty, including: 
home detention, earlier curfews, electronic ankle monitors, 
detention in the local juvenile facility or even complete 
removal from the home. For many children under 

Many school 
distr icts 
chr onically lack the 
suppor t staff 
necessar y to deal 
with nor mal 
developmental 
behavior s of the 
childr en they ser ve 
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r eplaced them with 
police or  secur ity 
guar ds. 
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supervision, they are subject to the stigma of having to check in 
with a school-based probation officer. In Pennsylvania, the 
Juvenile Act requires probation officers to inform the school that 
a child is on probation, no matter how minor the offense. Other 
courts may require a child to carry an ?attendance card? to be 
signed by each teacher and turned into a probation officer or 
judge in order to prove school attendance. It is no surprise, then, 
that learning becomes stifled and children begin to drop out or 
choose alternative (often lesser) forms of education rather than 
face the harrowing day-in, day-out slog of the school-to-prison 
pipeline. All of this is done, with the imprimatur of the 
American legal system, in the name of ?rehabilitating? the child.

The delinquency court can override a parent and/or student?s 
discretion to stay home for medical or health reasons.[65] And in 
the age of wellness and mindfulness, the court can veto the 
parent who wants to give her a child a ?mental health day? 
because of the serious health issues that can come with continued 
exposure to the racism associated with the criminalization of 
adolescence in school buildings. Indeed, both the City of 
Pittsburgh and Allegheny County (which includes both the city 
and the surrounding suburbs) recently declared racism to be a 
public health crisis within the city, including in the area of 
education.[66] Despite this official acknowledgment of the 
deleterious effects that racism has on people, it is still standard 
fare for courts to order that children must attend school every 
day, must attend every class in the school day, and must not be 
suspended or expelled. One judge in Allegheny County who 
presides over a YAC case, for example, explicitly prohibits a 
parent from exercising her discretion to keep her sick child 
home, noting that only a medical excuse from a valid medical 
doctor may excuse the child from school. N o inquiry is made 
into whether the family has insurance that will allow them to see 
a medical doctor without paying out of pocket or having a 
substantial co-pay. N o inquiry is made into whether any 
discipline meted out has legitimacy or is the result of the 
machinations of a racist school code of conduct, or individual 
actor within the system. The purpose of the court order to 
?attend school daily,? allegedly, is to ensure school attendance 
and therefore for the child to be in receipt of all of its attendant 
benefits. But the court appears to be unconcerned about the days 
of school that a student will miss while waiting in detention for a 
violation hearing because he skipped class or decided to stay 
home from a toxic environment for a day or two. The cognitive 
dissonance between the intent of ?attend school daily? orders 
and the realities of the educational landscapes poor children, 
children of color, and children with disabilities face is laid bare 
through these kinds of harmful court practices.

Black and brown children with disabilities face the gauntlet of 
the school-to-prison pipeline in an even more harrowing way. 
Children who have been identified under the Individuals with 
Disabilities Education Act (IDEA) as in need of special education 
services have identified teams of teachers and other school 
professionals to help implement and monitor their Individualized 
Education Program (IEP).[67] That team is tasked with meeting 
at least annually (but often meet more frequently in practice) to 
develop a measurable plan that is unique to the individual child?s 
needs.[68] Parents are a required member of the team and have 
an equal vote as the school in crafting the student?s educational 
needs.

When students with IEP?s are subjected to significant school 
discipline they have special legal protections.[69] The IEP team 
must convene and determine whether the behavior at issue was a 
result of the student?s disability.[70] If it was, then the discipline 
is off the table (with limited exceptions) and the team must 
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review and make changes to the child?s 
IEP to provide additional supports that 
can ameliorate the behavior.[71] Special 
education law requires this 
collaborative approach in order to avoid 
children being punished for behaviors 
that are disability-based. This approach 
appears to be both reasonable and 
correct. It also appears to be encourage 
consensus-building among the team.

One important requirement of 
IDEA is the affirmative duty for school 
teams to find (i.e., identify, locate and 
evaluate) all children (birth to 21 years) 
with disabilities to determine their 
need for specialized services to promote 
their learning.[72] However, large gaps 
in identifying those in need of 
educational support services emerge 
when children are judged to be 
purposeful in their rule breaking. That 
is, when there is a mismatch between 
the student?s expressed needs and 
teacher or administrator understanding 
of those needs, students? access to 
prevention and other mental health 
services become secondary, and are 
superseded by, disciplinary actions.[73] 
Instead, juvenile justice referrals are 
used to manage the behavior of 
marginalized groups, including 
children of color and children with 
disabilities, and these juvenile 
court- involved youth are left largely 
untreated at school.[74]

As one might imagine, all of the 
collaborative, consensus-building work 
done during IEP meetings is dashed 
when the school members of that same 
team show up in court weeks later to 
prosecute the child for that same 
behavior. But that is what happens in 
juvenile courts around the country on a 
daily basis. While the school may have 
been unable to discipline the student 
due to his disability, there are no legal 
prohibitions on those individual team 
members becoming witnesses or 
alleged victims in a delinquency court 
proceeding against the child.[75] There 
is no legal prohibition that keeps those 
team members from coming to court 
and asking the judge to place the child 
in detention or in a long-term 
delinquency placement because of the 
same exact behavior that was found to 
be a manifestation of the child?s 
disability during an IEP meeting.[76] 
Indeed, the Youth Advocacy Clinic has 
represented a number of children 
whose sole involvement in the 
delinquency system was a result of 
school-based incidents that were clear 
manifestations of that child?s disability. 

There is no viable legal defense in 
Pennsylvania based on the child?s 
disability. But the disability may be 
taken into account at disposition, if 
raised to the court.[77] So courts and 
schools engage in a farce that allows 
disabled children to be held 
quasi-criminally accountable for their 
behavior in the same way as their 
non-disabled peers, despite the fact that 
an educational finding has already been 
made that they are not. There is no 
reasonable way for parents and students 
to be able to trust these systems under 
such a troubling set of circumstances.

The intersection of juvenile and 
education systems coalesce to create a 
harrowing reality for Black and Latinx 
children in the United States. School 
districts unwilling to learn to be 
culturally competent for the children 
they serve instead refer children to 
court for prosecution in massive 
numbers and fuel juvenile court 
prosecutions. By doing this, schools 
destroy relationships with students, 
parents and communities. Once these 
children are pushed into the juvenile 
legal system, courts continue to fail 
them by refusing to acknowledge the 
toxic educational environments that 
these children face. Zero tolerance 
school attendance court orders create 
trauma for children who cannot stay 
home without a doctor?s excuse or 
other reason that the court finds to be 
legitimate. Children who engage in 
normative adolescent behavior like 
skipping class or talking back to an 
adult are faced with the hammer of 
spending the night in a cell as 
punishment. Instead of schools being a 
sanctuary where kids can learn to 
highlight their natural gifts and find 
ways to excel in our society, urban 
schools have allowed themselves to 
become another tentacle in the juvenile 
and criminal legal systems.

Part I I I  ? Education of Youth in 
Carceral Sett ings 

"He who opens a school door, closes a prison" 

?Victor Hugo

N o matter the setting where the 
educational programming takes place, 
schools have an obligation to support all 
children in their learning and 
achievement. For children who are 
system-involved there are two major 
ways that schools fall short on this 
obligation. The first is in failing to 
identify those who need special 
education to progress in school and 

instead use the legal system to address 
problematic behavior. The second is 
when youth are in custody, and schools 
are delivering instruction that may 
meet the letter of the law, but not the 
spirit of the law. That is, the instruction 
provided may technically cover grade 
level material but it is not systematic, 
explicit, and cumulative. These three 
best practice techniques are what 
connects old learning to new material. 
When there is a mismatch between 
known to unknown material, learning 
is too cumbersome, there is little 
motivation to persist, and students give 
up. However, when new material is 
explicitly and systematically connected, 
the learning becomes cumulative and 
there is a sense of academic success 
which helps children to persist even 
when material is uninteresting.

The majority of youth in custody 
do not have access to the same type of 
educational materials as youth in the 
community. As noted, instruction may 
be technically adequate but there is 
little effort to connect curricula in a 
facility to that in the child?s home 
school. It is an open secret that only 26 
percent of states say that they even try 
to match the educational services of a 
committed child to their community 
school.[78] One reason for this is that 
there is no infrastructure in place to 
ensure that juvenile correctional 
facilities are meeting the much broader 
state education accountability system 
standards much less have the ability to 
tailor curricula from individual schools. 
In fact, almost 40 percent of facility 
schools do not claim to meet the 
broadest national education 
accreditation standards that delineate 
basic grade level skills (CSG Justice 
Center, 2015).[79] As such, there is 
very limited check on the content of 
instruction.

Youth in detention centers report 
receiving the fewest total hours of 
instruction.[80] N ationally, only 50 
percent of incarcerated children spend a 
typical six hour day in school.[81] This 
is also true for children requiring 
special education while in a 
correctional setting, they report to 
receive 7 to 7.5 hours compared to the 
same child receiving 19 to 19.5 hours a 
week in their home school.[82] Of 
course, there are also fewer educational 
opportunities overall (e.g., specials, 
after school clubs, job training, 
etc.).[83] Youth are aware of the 
substandard education; only half of 
youth surveyed thought they had access 
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to a good education program in their facility.[84] Asking 
children to put forward their best effort when it is clear that 
minimum attention is afforded to their educational 
experience by the justice system is a glaring hypocrisy for 
these youth. They are quick to call out busy work, a lack of 
care or personal connection with teachers, and use of the 
detention guards by the school staff to exert power over them 
which is disruptive to a positive school climate. For these 
students their charges, true or not, lead in informing teacher 
perceptions of them. They often feel misunderstood and 
misrepresented by the legal system in their self-concept as a 
student.

When special education students are in juvenile facilities, 
IDEA requirements continue to apply.[85] Yet, schools often 
remain on the sideline as Free and Appropriate Education 
(FAPE) violations occur (i.e., ensuring education is delivered 
in the least restrictive environment, discipline that is 
consistent with disability status, and there is access to 
qualified teachers).[86] Some specially designed instruction 
(SDI), the hallmark of what makes an IEP individualized to 
the student, that is allowed and encouraged in a community 
school may be prohibited because of the rules of the justice 
facility. For example, for children with behavioral disruptions 
increasing self-control is often an IEP goal. One common 
SDI is to teach a child to self- identify when they need to take 
a break. This is often accomplished by helping them identify 
situations that are stressful to them, and then managing their 
stress response by allowing the child to get a drink of water or 
take a walk in the hall while they collect themselves to return 
ready for instruction. This SDI is unlikely to be allowed in a 
justice facility. First, children may not be allowed to move 
freely in a facility at all, or at their own discretion determine 
when to take a break. In a justice facility, staff and 
community safety is prioritized over an individual child?s 
safety needs and, as such, an SDI like that may not be used. 
Of course, breaks scheduled by detention staff do not teach 
the self-awareness kids need to learn those skills. Once this 
kind of SDI is removed, then the students are to rely on the 
adults to monitor and manage their behaviors. In secure 
placements, the hovering detention staff provide a constant 
visual reminder that vigilance is needed, because it portends 
that chaos perpetuated by children is likely imminent and the 
safety of the staff and teachers at the facility is at constant risk. 
This kind of fear indoctrination can become a perpetual cycle. 
In this way, the system, comprised of rules that compete with 
promoting normative adolescent development or the needs of 
the individual child, regularly fails to create a positive 
growth-focused educational environment for the children 
who are supposed to be rehabilitated.

Data is limited on youth entering school in adult jails and 
prisons. Yet, it is difficult to imagine that there is any 
conclusion that would differ from those observed in children 
in juvenile facilities. Given that teenagers are highly 
susceptible to peer and social pressures, exposure to the adult 
system (e.g., rules for compliance, guards, policies regarding 
movement, health, mental health, etc.) is likely to worsen all 
problematic actions and the contributors of those actions, 
even if they are kept (mostly) away from the adults: 
?Teenagers in prisons are often either victims or protégés of 
older prisoners? and neither situation is likely to reduce 
reoffending. At a minimum, high-risk juveniles who are 
punished as adults should be separated from other prisoners 
and provided with intensive services.?[87] Being involved 
with the juvenile legal system decreases the odds of 

graduating high school. A finding that is likely replicable were 
it tracked. School success is critical because students who have 
higher rates of education achievement during incarceration 
are more likely to enroll in school post release.[89]

In summary, there is a clear need for school staff to have 
more training on how to support the distinct developmental 
needs of these youth within and outside of special education. 
The erosion of their relationship with their home school, 
exposure to the legal system and the interruptions to their 
education and service continuum place these children at 
high-risk for school dropout.[89] Poor academic progress is 
an unacceptable norm in juvenile justice facilities.[90]

Part I V  ? H olist ic M odel and Education 
Representat ion

"If you want to go fast, go alone. If you want to go far, go together." 
?African Proverb

Almost all youth attend school, and will return to school 
after detention, juvenile delinquency placements, and adult 
jails. The school setting offers the opportunity to deliver a 
wide range of support services including: universal prevention 
programs that are aimed at all youth in the school building 
(Tier 1 supports), targeted support for at-risk youth (Tier 2 
support), and tailored individual treatments (Tier 3 often 
include 504 or special education IEPs) that can be 
coordinated with community and family supports. Providing 
services in school is especially important because mental 
well-being also fosters academic success and the overall health 
needed for educational attainment.[91] Positive academic 
performance is associated with positive employment 
outcomes and under representation in psychiatric and 
substance abuse populations.[92] On the other hand, 
academic failure is associated with school dropout, and 
subsequent legal trouble.[93] Simply put, schools offer the 
best setting to find youth in need and deliver targeted 
services.

When schools fail to deliver what is required for students, 
then legal representation becomes necessary. Educational legal 
representation via the holistic representational model includes 
the work of the school psychologist. The school psychologist 
is dedicated to helping to negotiate the school system in 
accessing relevant supports for individual clients. Internal to 
the HRM  team, the school psychologist can assess the 
educational programming and supports routinely offered in 
the school building, read any formal psychoeducational 
reports or other relevant academic or mental health 
documents, evaluate the progress monitoring techniques used 
to track success, and track the decision-making processes that 
led to the conclusions made by the school team. When 
needed, the psychologist will make recommendations for 
additional assessment procedures, including areas to consider 
for special education eligibility determinations, as well as how 
to seek services in the school?s tiered service system and 
where to coordinate community services with the school?s 
student assistance program (SAP), the types of 
accommodations to include in 504 plans, and specially 
designed instruction in IEPs. In coordination with the social 
worker, school psychologists will review the academic 
transcript and credit transfers to help determine the need for 
any specialized programming. Alongside the attorney, the 
school psychologist will review discipline records, student 
handbook requirements and how to appropriately address 
problematic behaviors.
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Importantly, this facet of HRM  can provide help directly 
to the school teams via individual or whole school in-service 
training. Teachers can appreciate recommendations for 
behavioral plan development or trauma-informed teaching 
practices that will aid their student. Counselors can appreciate 
recommendations for school social-emotional interventions. 
The school team will appreciate opportunities to build a 
partnership with the family that is in service of the client?s 
school success. Whole school or grade level professional 
development addressing the impact of trauma and its impact 
in the classroom, how to use restorative justice practices and 
other alternatives to?suspensions, expulsions, and arrests, and 
how to develop school reentry protocols (including adult and 
peer mentoring) to facilitate school attendance. 
Administrators can benefit from changing their use of 
emotionally-charged language (e.g., actor was non-compliant 
after direct instruction) to descriptive language (e.g., student 
did not follow instruction immediately [# of prompts given 
after initial request was 0]) in incident reports because these 
practices can improve school-family relationships. In short, 
the purpose is to help to build a school team that allows the 
client to become engaged in school.

Immediate engagement after leaving a correctional system 
is critical because those who are positively engaged in work 
and/or school tend to 
remain positively engaged 
in the community.[94] To 
that end, social workers 
on the holistic legal team 
facilitate school re-entry. 
Social workers assist with 
records transfer, gathering 
required documents for 
registration, and may even 
physically walk the 
student into his or her 
home school to advocate 
during the registration 
process. Additionally, 
social workers can help 
clients create habits that 
ensure regular school attendance (e.g., remembering to set an 
alarm, learning how to check a bus schedule, etc.) and help 
facilitate resources for the returning student (e.g., school 
supplies, school clothes, etc.).

Where schools are not willing to engage with these 
students and parents to create an effective learning plan, then 
the legal team can and will consider all litigation options to 
protect the child?s rights.

Part V  ? T he Future

?Education is the most powerful weapon you can use to change the 
world.?

-Nelson Mandela

This article focuses on the myriad threats to education 
that young people face when they come in contact with the 
juvenile and criminal legal systems. If the goal is to 
rehabilitate or treat youth, it is a hollow one without a strong 
commitment to meaningful, culturally-competent youth 
development. Instead of creating barriers, a commitment to 
youth development requires that education is prioritized, and 
systems work together to not only ensure that youth are in 
school but that supports are in place to maximize their 

educational experience. In reality, however, we are far from 
meeting this commitment to our children, and, in fact, make 
it incredibly difficult for system-involved young people to 
even receive a bare minimum education.

The focus on education is even more important when 
considered within the history and context of mass 
incarceration. The juvenile system has never lived up to the 
ideals of the rehabilitative model yet we continue to move 
youth into the system through the guise of treatment who do 
not need to be involved in the legal system. Once these youth 
are in state and local juvenile legal systems, then 
approximately 70 percent are identified with a mental health 
need.[95] Yet when you examine the school records of 
court- involved youth, only about 33 percent are reported to 
qualify for special education and receive an IEP from their 
school.[96] If students with IEPs for an Emotional 
Disturbance -- the category in special education most often 
used to indicate that unmet mental health needs are 
interfering with the child?s ability to succeed in school --  
matched mental illness prevalence estimates, the rate of those 
identified would be closer to 8 percent instead of less than 1 
percent.[97] It is this type of autonomy in disciplinary 
decisions that result in some children in some districts 
receiving services while other children do not.[98] School 

pushout, combined with 
lack of investment in 
communities and families, 
increases the likelihood of 
system involvement 
despite considerable 
evidence that it does not 
work. The rise of a 
racialized system of crime 
and social control 
exacerbates the flow of 
youth into the system 
instead of investment in 
young people, families and 
communities.

In light of these realities 
efforts are needed on 

multiple fronts. The holistic legal model presented above 
serves two important purposes. First, it is a model focused on 
advocating for youth at the multiple decision making points 
through which they are moved from schools and 
communities and into the legal systems. As schools seek to 
push out students, it is important that advocates push back 
and the Holistic M odel serves that function. Second, the 
model is also intended to help identify the supports and 
resources that children and families need. It is no surprise that 
the majority of youth who enter the system come from lower 
income families. N otably, a growing body of research is 
showing that many jobs in the U.S. do not pay enough for 
families to meet their needs and this has effects on child 
development.[99] Thus, many young people need support 
and resources, not punishment and control. The holistic legal 
model recognizes that young people are the experts on their 
own lived experiences. The goal of the holistic model is to 
center the youth voice and to carefully consider all aspects of a 
youth?s context and advocate to meet his or her stated needs.

Another front is the dismantling and rethinking of the role 
of the legal systems. Instead of being a regular occurrence in 
the lives of many kids of color and kids from lower income 
families, it should be a rare occurrence. The Holistic M odel 
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can be part of this effort but this requires transformation at 
multiple levels. Practical reforms tinkering with the system 
can be beneficial but true reform requires broader based 
challenges to racialized structures and income and other 
forms of inequality.

Schools have potential to be groundbreaking spaces of 
reform and change instead of continuing to perpetuate the 
school-to-prison pipeline. By ending referrals to law 
enforcement in all but the most serious cases, they can 
significantly lower the number of children who suffer the 
effects of trauma from the legal system and institutionalized 
racism. By re-appropriating funding from school police to 
guidance counselors, psychologists and social workers, schools 
can focus on restorative practices and 
developmentally-appropriate consequences. By advocating for 
community schools, districts can ensure that children have 
their needs met that may be preventing them from thriving in 
the classroom. In order to have this level of change, school 
boards, administrators, and classroom teachers must all be 
intentional about their decision to bend the arc of the moral 
universe toward justice, toward love, and toward a better 
tomorrow for all of our children.
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Imagine this scenario: 
After waking up at four on a 
Saturday morning, a 
migrant farm worker drops 
off her child at her child 
care center to pick peaches 
in California?s Central 
Valley. Then at five, she 
drops her child off in a 
classroom as her child is still 
sound asleep. As she drives 
away, she feels a sense of 
relief to know that her child 
is being cared for in a safe 
environment while she is at 
work. 

M igrant child care is 
critical to the fabric of 
California society. There 
are more than 250,000 
migrant and seasonal 
agricultural workers within 
California.[1] These 
laborers substantially 
contribute to the availability 
of fruits and vegetables for 
Americans across the 
United States. The 
uniqueness of migrant and 
seasonal work is that these 
workers ?move with the 
crop,? which means that 
they move to different areas 
temporarily to pick the crop 
that is in season. They 
uproot their whole lives, 
including their own 
families, to work in 
agricultural fields for 
months at a time. M igrant 
families often face the 
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burden of finding essential 
resources such as housing, 
schooling, healthcare, and 
child care each time they 
move. These resources must 
be made available to this 
workforce because of their 
essential services and 
contribution to our society. 

This article examines 
state funded child care for 
migrant families in 
California. Child care is an 
essential resource for 
migrant agricultural 
families. M igrant workers 
deserve the right to know 
that their infant or toddler 
children are being well 
taken care of. California has 
the state funded California 
M igrant Child Care 
Program (hereinafter 
known as CM IG) as well as 
a M igrant Alternative 
Payment Program 
(hereinafter known as 
CM AP). However, to 
extend the availability of 
CM IG, the statutes 
governing this program 
must be clarified and 
understood. 

This article provides a 
history about California 
M igrant Child Care, 
critiques the statutes 
themselves, and provides 
recommendations based on 
the California State Assembly 
Blue Commission Report on 
Early Childhood Education 

int r od uc t io n Report. This article will 
focus on clarifying the 
current CM IG eligibility 
and priority requirements 
concerning the 
?movement? or 
?relocation? of families and 
the definition of ?migrant 
agricultural family? itself.

What is Child Care in 
California?

Child care and 
development programs offer 
a variety of services for 
children from infancy to 13 
years of age.[2] Child care 
and development services 
particularly mean services 
designed to meet a wide 
variety of needs for children 
and their families.[3] Their 
parents or guardians will be 
provided with child care 
while working, seeking 
employment, incapacitated, 
or in training.[4] These 
services may include direct 
care and supervision, 
instructional activities, 
resource and referral 
programs, and alternative 
payment arrangements.[5]  
The services can be offered 
for any part of a day, by a 
public or private agency, in 
centers and family child care 
homes.[6] Programs 
include, but are not limited 
to, migrant child care and 
development programs and 
alternative payment 
programs.[7]

T he D evelopm ent of 
the California M igrant 
Child Care Program

The Child Care and 
Development Services Act was 
enacted in 1976.[8] The Act 
enforces a detailed, 
cost-effective, organized 
system of child care and 
development services for 
children of a certain age and 
their parents.[9] Funds 
appropriated by the Act 
may be used for child care 
resources and referral 
programs which may be 
operated by public or 
private nonprofit 
entities.[10] Approval must 
be gained from the State 
Department of Education to 
be have alternative payment 
programs that allow for 
maximum parental choice 
regarding the variety of 
child care services that are 
offered within these 
programs.[11] The Act 
further states that these 
alternative payment 
programs in each county 
must design, maintain, and 
administer a system to 
consolidate local child care 
waiting lists to establish a 
countywide centralized 
eligibility list for child care 
and development 
services.[12]

The California M igrant 
Child Care Program was 
formed in 1980 with the 
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passage of Article 6 of the Act.[13] 
Article 6 states that migrant child care 
and development programs, including 
the California M igrant Child Care 
Program (CM IG), are administered by 
the Superintendent of Public 
Instruction (the Superintendent). In 
addition, the Superintendent supports 
the state level coordination of all 
agencies that offer services to migrant 
children and their families.[14] This 
includes state level coordination of 
existing health funds for migrants.[15] 
This will ensure efficient and 
dependable child care for migrant 
agricultural families.[16]

The Act also ensures that migrant 
child care and development programs 
are available in state-owned migrant 
housing camps, out-of-camp facilities, 
and licensed family child care provider 
homes during peak agricultural 
periods.[17] These programs are guided 
with the purpose of offering 
developmental services and an enriched 
educational component.[18] They 
would provide bilingual support 
services for families, in addition to early 
care and education.[19] Health 
professionals are regulated to be 
available to families at each migrant 
child care site.[20] County offices of 
education, school districts, and private 
non-profit agencies are given 
permission to operate centers and 
oversee family child care homes.[21] 

Likewise, the Act provides that the 
Superintendent will administer migrant 
child care and development programs 
that are subject to the same inclusions 
as the inclusions for general child care 
and development programs.[22] These 
inclusions are age and developmentally 
appropriate activities for children; 
supervision; parenting education and 
parent involvement; social services that 
include, but are not limited to, 
identification of child and family needs 
and referral to appropriate agencies; 
health services; nutrition; and training 
and career ladder opportunities, 
documentation of which will be 
provided to the Department of 
Education.[23] In addition, The Act 
specifies minimum standards of 
program quality for all childcare and 
development programs and establishes 
eligibility and priorities.[24]

T he California M igrant Child 
Care Program

The California M igrant Child Care 
Program (CM IG) is a state-level 

coordination involving different public 
or private agencies and local 
educational agencies.[25] They offer 
services to migrant children and their 
families and state-level coordination of 
existing health funds for migrants.[26]  
CM IG uses centers and family child 
care home networks for children from 
birth that are operated or administered 
by either public or private agencies and 
local educational agencies.[27] In 
addition, these services provide an 
educational component that is 
culturally, linguistically, and 
developmentally appropriate for the 
children served. [28]

CM IG promulgated requirements 
regarding family eligibility and 
enrollment for the program.[29] 
Families must meet the criteria for 
being an agricultural worker family: 

A migrant agricultural worker family is 
defined as a family that earns at least fifty 
percent of its total gross income from 
employment in fishing, agriculture, or 
agriculturally related work (define) during the 
twelve-month period immediately preceding 
the date of application for child care and 
development services.[30]

In addition, the family shall also 
meet eligibility and need criteria 
specified within the general child care 
and development programs to be 
eligible for a state funded migrant child 
care program.[31]

CM IG is available to provide 
physical stability for babies and 
toddlers. It provides meals and snacks 
to children, parent education, referrals 
to health and social services for 
agricultural families, and staff 
development opportunities to 
employees.[32] The Superintendent is 
charged with developing appropriate 
migrant early learning and care 
programs, quality indicators and social 
services, bilingual liaison between 
migrant parents, and the center or 
family child care home.[33] The 
purpose of the Program is aimed at 
empowering and encouraging parents 
and families of children who require 
child care services to take responsibility 
to review the safety of the child care 
program or facility.[34]

The children of migrant agricultural 
worker families are enrolled in The 
California M igrant Child Care 
Program on different priorities. These 
are the four priorities listed:

- The family moves from place to 
place. 

- The family has qualified as a 
migrant agricultural worker family 
within the past five years and is 
currently dependent for its income 
on agricultural employment, but is 
currently settled near agricultural 
areas.

- The family resides in a rural 
agricultural area and is dependent 
upon seasonal agricultural work

- Eligibility and priority for services 
for the federally funded Migrant 
Child Development Program shall 
be in accordance with the applicable 
federal regulations.[35]

T he California M igrant 
Alternative Paym ent Program

An alternative payment agency for 
migrant childcare and development 
programs, pursuant to Article 6 
(commencing with Section 8230), shall 
provide data about childcare caseload in 
the program and migrant childcare 
development programs, pursuant to 
Article 6, to the department on a 
monthly basis.[36] This data shall 
include county-by-county caseload, 
expenditures, unit costs, family fees, 
and other key variables requested by 
the department to determine any 
additional state allocations to these 
programs and for purposes of 
emergency response. [37]

California created the M igrant 
Alternative Payment Program to help 
migrant families pay for the program 
mentioned above.[38] The program 
issues vouchers to eligible, migrant 
families that can be used to purchase 
child care and development services at 
legally operating child care providers 
throughout California.[39] This 
program provides services for children 
aging from birth, through twelve years 
of age. The funding for services follows 
families as they move from place to 
place for agricultural work.[40] The 
purpose of this program is to provide a 
cost-effective system of early learning 
and care services for children from 
infancy and their migrant parents.[41] 
The program encourages 
community- level coordination in 
support of early learning and care 
services.[42] The M igrant Alternative 
Payment Program requires the 
applicant family must have earned at 
least 50 percent of its total gross income 
from employment in fishing, 
agriculture or agriculturally related 
work during the twelve-month period 
immediately preceding the date of 
application for early learning and care 
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services.[43]

In addition, the alternative payment 
agency, including the M igrant 
Alternative Payment Program, in each 
county must design, maintain, and 
administer a system to consolidate local 
child care waiting lists to establish a 
countywide centralized eligibility list.[44] 
In counties with more than one 
alternative payment agency, the agency 
that also administers the resource and 
referral program has the responsibility of 
developing, maintaining, and 
administering the countywide centralized 
eligibility list.[45] The State Department 
of Education must establish a process to 
select the agency to develop, maintain, 
and administer the countywide 
centralized eligibility list for counties 
with more than one alternative payment 
agency and more than on resource and 
referral program.[46]

Each centralized eligibility list must 
include the following: family 
characteristics that include ZIP Code of 
residence, Z IP code of employment, and 
monthly income.[47] Furthermore, these 
programs must list the child or children?s 
characteristics, including birth dates and 
whether the child requires special 
assistance.[48] The alternative payment 
program must also include service 
characteristics, which would mean 
whether there are full- time or part-time 
requested services and whether hours or 
weekend care is needed. [49]

Additionally, a contractor with a 
migrant child care and development 
program who operates on a seasonal basis 
must operate pursuant to Section 
8230.[50] The contractor who has a local 
site waiting list must submit also all 
eligibility list information to the 
centralized eligibility list administrator for 
any parent seeking subsidized child care 
for whom these programs are not able to 
provide child care and development 
services.[51] A child care and 
development contractor or program 
described in this paragraph can utilize any 
waiting lists developed at its local site in 
order to fill vacancies for its specific 
population.[52] 

T he California Assem bly Blue 
R ibbon Com m ission on Early 

Childhood Education

The formation of The California Blue 
Ribbon Commission on Early Childhood 
Education (The Blue Ribbon Commission 
Report) was initiated to conduct short 
term discussions about long term visions 
for future childcare.[53] The Blue Ribbon 
Commission was started by Speaker 

Anthony Rendon.[54] It is comprised of 
year-to-year, short-term discussions.[55] 
Tours were conducted tours of a variety 
of early childhood education settings in 
various parts of the state in conjunction 
with the hearings,[56] including Palm 
Desert, Long Beach, Fresno, and 
Oakland.[57] The purpose of this Report 
was to lay out a long-term vision for early 
childhood development and 
education.[58] The overall goal was to 
support children, families, and providers 
so that the child care system improves 
outcomes for young learners,[59] and 
creating a pathway to achieve its vision for 
a comprehensive early care and education 
system that supports both children and 
families alike.[60] Although the report 
and its recommendations do not have the 
force of law or statutes, they are highly 
persuasive recommendations that can be 
used to further future migrant child care 
policies and procedures. 

Access for children and families is 
another sector of importance for those 
who need child care.[61] The Blue 
R ibbon Commission recommends that 
all children, from birth to age five, have 
access to nurturing, educational, 
culturally, linguistically, and 
developmentally appropriate high-quality 
early care and education opportunities 
with a commitment to social, behavioral, 
emotional, cognitive and physical 
development, and continuity of care.[62] 
The Commission report asserts that the 
main goal is that families must have 
choices.[63] Childcare must be affordable 
and available during the times families 
work, go to school or engage in other 
activities to earn a living or move to 
economic security.[64]

The Blue Ribbon Commission report 
acknowledges the unique challenges 
migrant families face. It recognizes and 
recommends regulations relating to the 
California M igrant Child Care Program 
must be clarified so the children of 
migrant families receive a strong 
foundation for education and child care 
that helps families.[65] It recommends 
clarification or reform of migrant child 
care regulations that entails a parent to 
move out of the county within twelve 
months to remain eligible for 
services.[66]

Argum ent

M igrant agricultural families face a 
variety of obstacles. They often work 
long hours, on weekends, and possibly 
start work in the early mornings of the 
day. As stated above, The Blue Ribbon 
Commission found that the California 
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M igrant Child Care Program (CM IG) 
requires families to move every year, 
every twelve months to be eligible to be 
the first priority for the program.[67] 
M igrant child care regulations should 
not require a parent to relocate to 
remain eligible for services. The 
Commission recommends clarification 
on child care practices for migrant child 
care and reform migrant child care 
regulations to not require a parent to 
move out of the county every 
twelve-months to remain eligible for 
services.[68]

There are two main issues within 
CM IG?s current framework. The first 
issue is the relation between the 
definition of ?migrant agricultural 
family? and the definition of 
dependency within the priorities of 
enrollment for the program.[69] The 
second issue is that the list of priorities 
for enrollment into the program needs 
clarification. 

M igrant families face numerous 
challenges in finding high quality child 
care that align with their schedules 
because their jobs require them to work 
sporadic hours and on weekends. As of 
now, children of migrant agricultural 
worker families are enrolled in child 
development programs on the basis of 
different priorities. These are the four 
priorities listed: 

- The family moves from place to 
place. 

- The family has qualified as a 
migrant agricultural worker family 
within the past five years and is 
currently dependent for its income 
on agricultural employment, but is 
currently settled near agricultural 
areas.

- The family resides in a rural 
agricultural area and is dependent 
upon seasonal agricultural work

- Eligibility and priority for services 
for the federally funded Migrant 
Child Development Program shall 
be in accordance with the applicable 
federal regulations.[70]

The states? view that to qualify for 
the federally funded M igrant Child 
Development Program, eligibility and 
priority must be in accordance with the 
applicable federal regulations is 
problematic. The underlying problem 
is that there is no clearly defined 
?federally funded M igrant 
Development Program.? A proposed 
amendment to a California statute in 
2012 states that federal requirements no 
longer apply to migrant center based 

programs. There are no federal dollars 
used to fund migrant center based 
programs.[71]  However, a federal 
M igrant Education Program seeks to 
ensure that all migrant students receive 
a high school diploma; they include 
three-year-old children in their 
services. If the ?M igrant Child 
Development Program? is referring to 
the ?M igrant Education Program,? the 
correct term should be used within the 
California Regulations so that 
applicants can clarify whether they 
would be listed as an enrollment 
priority based on the correct program. 

The first-priority states that the 
family must move from place to place, 
while the second priority of enrollment 
states that the family has qualified as a 

migrant agricultural worker family 
within the past five years. The 
Commission report states that to be 
eligible for the California M igrant 
Child Care program a migrant 
agricultural family must move every 
twelve months.[72] However, it was 
confirmed that there is no requirement 
to move every year to qualify for the 
program. Instead, the one year timeline 
relates to the first-priority, while the 
second priority is given to those 
migrant agricultural families that move 
within five years.[73] There is no one 
year relocation requirement to qualify 
for the California M igrant Child Care 
program.[74] Instead, one must move 
every year to fall within the 
first-priority of enrollment, not 
eligibility.[75] This means that a 

migrant agricultural family can still be 
eligible for the program even if the 
family has not moved every year. There 
must be a firm distinction within the 
statute regarding the eligibility 
requirements and the priorities of 
enrollment because, as seen in the 
Report, it can cause discrepancy and 
misunderstanding about the 
qualifications for the program.  

To be considered a ?migrant 
agricultural family,? the family must 
have made fifty percent or more of 
their income through fishery, 
agriculture, or agriculturally related 
work twelve months prior to filing 
their application for migrant child 
care.[76] However, there is no 
explicitly written relation between the 
dependency within the definition of 
?migrant agricultural family? and the 
?dependency? written within two of 
the priorities of enrollment for the 
California M igrant Child Care 
program. These priorities are that: 

- The family has qualified as a 
migrant agricultural worker family 
within the past five years and is 
currently dependent for its income 
on agricultural employment, but is 
currently settled near agricultural 
areas.

- The family resides in a rural 
agricultural area and is dependent 
upon seasonal agricultural 
work.[77]

There is no citation to clarify of 
whether the ?dependencies? written in 
the priorities refer to the income 
dependency in the definition of 
migrant child care. The priorities of 
enrollment do not give a percentage 
range of the gross total income for 
migrant agricultural families that can be 
considered ?dependent.? There is no 
explanation within the Section 8231(b) 
that discusses whether a migrant 
agricultural family making fifty percent 
of their gross income from 
agriculturally related work would have 
a lower priority compared to a family 
who makes eighty percent of their gross 
income from agriculturally related 
work.[78] These priorities must be 
clarified so applicants and migrant 
agricultural families can understand the 
range of incomes. 

Policy Recom m endations

California?s agricultural industry is 
reliant on the services of migrant 
agricultural workers. The immediate 
goal of this article is to remove barriers 

Migr ant families 
face numer ous 
challenges in 
finding high 

quality child car e 
that align with 
their  schedules 

because their  jobs 
r equir e them to 
wor k spor adic 
hour s and on 

weekends.
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that are found within the California M igrant Child Care 
Program (CM IG). The main barrier discussed was the 
necessity of clarification regarding the priorities of enrollment 
for CM IG. M igrant families often work long hours and on 
weekends. There must be a clear and outlined process so these 
unique families so that they completely understand how they 
can qualify for CM IG. The first proposal is to clarify the 
distinction between the ?relocation? eligibility requirements 
and the priorities of enrollment for the CM IG. The 
Commission reported that migrant families must move every 
twelve months to be eligible for the program. However, upon 
further clarification, the twelve-month movement 
requirement is used to qualify as the first- priority of 
enrollment for the program. A migrant must move every year 
to fall within the first-priority of enrollment, not eligibility. 
M igrant families can still be eligible for the program even if 
they do not move every twelve months. The Blue Ribbon 
Commission published a report (hereinafter known as The 
Report) that misconstrued this distinction, demonstrating the 
lack of clarity within the statutes governing CM IG. 

The second proposal is to redefine and clarify the priorities 
of enrollment for CM IG. Section 8231(b) describes the 
priorities of enrollment for CM IG.[79]  The statute currently 
does not contain any citation to clarify if the ?dependencies? 
written in the four listed priorities refer to the income 
dependency in the definition of migrant child care. The 
statute does not define ?dependency.? The ?dependency? 
mentioned within the priorities of enrollment do not give a 
percentage range of the gross total income for migrant 
agricultural families nor does it cite to any definition of 
?dependent.?  

In addition, there is no explanation within the Section 
8231(b) that discusses whether a migrant agricultural family 
making fifty percent of their gross income from agriculturally 
related work would have a lower priority in comparison to a 
family who makes eighty percent of their gross income from 
agriculturally related work.[80] These priorities must be 
clarified so migrant agricultural families can understand if they 
qualify for the program. 

The third proposal is to refine or eliminate the priority of: 

- Eligibility and priority for services for the federally funded 
Migrant Child Development Program shall be in accordance 
with the applicable federal regulations.[81]

Eliminate the reference to the Federal Based M igrant 
Program because federal requirements no longer apply to 
migrant center based programs. There are no federal dollars 
used to fund migrant center based programs. This proposed 
change will provide clarification of the regulations to ensure 
consistency and compliance. 

The benefit of amending these regulations is to ensure that the 
regulations are clear and consistent with statutory 
requirements by deleting sections that are no longer applicable 
to agencies providing child care and development services on 
behalf of the California Department of Education.

Conclusion 

M igrant families are essential workers who contribute 
substantially to our society. California must ensure that these 
families are provided resources to thrive and sustain their 
livability. Child care is an important resource for migrant 
agricultural families and to their children. The statutes and 
regulations that regulate the priorities of enrollment and 

definition of the ?migrant agricultural family? for the 
California M igrant Child Care program must be clarified. 
This would ensure consistency so migrant families fully 
understand whether they meet the priorities within the 
program and whether they constitute as a migrant agricultural 
family for the program. These programs and services are put 
in place to help serve families, but ultimately provide the 
greatest benefit to the children. Taking into consideration 
their circumstances and lifestyle, these programs would work 
towards an equal opportunity for quality child care and 
development. These dedicated programs can provide children 
and families a nurturing and quality platform to further build 
upon.
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Social movements 
throughout history have 
been defined on a general 
basis as something that 
people create to press for 
collective change. They 
often challenge power with 
cooperative and innovative 
behavior by citizens with a 
willingness to disrupt a 
current social order.[1] In 
an effort to describe the life 
of a social movement, 
sociologists have defined 
four particular phases as a 
general outline for any 
social movement, such as 
the African American Civil 
R ights M ovement.[2] 
These four stages can be 
shown all- inclusively 
throughout the life of a 
movement, or they can have 
some fitting characteristics 
while others are left out. 
Each of these four stages 
must be understood in 
defining the birth of the 
African American Civil 
R ights M ovement and its 
development.

The initial phase of cultural 
change is defined as 
?emergence?. The 
emergence phase outlines 
the widespread discontent 
felt by a large number of 
participants in a 
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community, without action 
or mobilization behind their 
concerns. At this stage, the 
discontent may be discussed 
among members of a 
society, allowing social 
movement organizations to 
form, without acting on 
their views. The emergence 
phase can also be expressed 
with an increase in media 
coverage of the negative 
conditions that are fueling 
the discontent.

Phase one of the 1950s Civil 
R ights M ovement included 
each of these factors. Clear, 
widespread discontent 
regarding social injustice 
aimed at the African 
American race due to a 
lengthy history of 
segregation and 
discrimination toward the 
black community, as well as 
the statues known as Jim 
Crow Laws. Although the 
N AACP was founded in 
1908 with the goal of 
ending racial segregation, 
no social movement to 
amend the views of ?White 
America.? had yet 
occurred.[3]  Events, such 
as the 1954 Supreme Court 
case Brown v. Board of 
Education, led to an 
increase in media coverage 
across the nation, 
permitting the debate about 
discrimination to be 

int r od uc t io n observed in a more obvious 
way. In this instance, 
igniting events led the Civil 
R ights M ovement into 
phase two.

Coalescence is considered 
phase two in the outline of a 
social movement. This stage 
clearly defines the agitation 
of the coming movement, 
and what or who is 
responsible for creating it. 
At this point, participating 
individuals become aware of 
the members of their 
community, and mass 
demonstrations begin taking 
place in order to display the 
brutality of the situation. 
Prominent leaders also 
begin to emerge within the 
social movement 
organizations, and 
communal behavior can 
start to be defined as a social 
movement. 

Clear ties to the strategies 
listed under coalescence are 
apparent when linking 
phase two behaviors to the 
Civil R ights M ovement. 
The agitation became 
clearly defined as 
discrimination and brutality 
against African American 
citizens, and it was obvious 
that the government?s Jim 
Crow Laws and the white 
community enforcing said 
laws were responsible for 

the unrest. M ass protests 
such as the M ontgomery 
Bus Boycott and lunch 
counter sit- ins began to 
take place. Prominent 
leaders of the movement 
such as M artin Luther K ing 
Jr. and A. Philip Randolph 
began to emerge.

Stage three of a movement 
is defined by the term 
bureaucratization. It deems 
the movement a success to 
the degree that a 
coordinated strategy must 
be organized across all 
participating social 
movement organizations in 
order to gain political power 
for change. At this stage, 
subsections of larger 
organizations must form in 
order to keep up the 
continued mobilization of 
the movement. M ass rallies 
and inspirational leaders can 
no longer be solely relied on 
as the driving force at this 
point, but instead they must 
depend on qualified staff to 
perform the tasks of each 
institution.

An example of 
bureaucratization during 
the 1950s Civil R ights 
M ovement is the Southern 
Christian Leadership 
Conference led by Dr. K ing 
and other civil rights 
activists. The SCLC was 
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formed in order to harness the 
authority and center the power of black 
churches during the movement. They 
were able to keep up the mobility of 
the larger organizations by conducting 
their own non-violent protests such as 
the M arch on Washington. Centered 
groups like the SCLC allowed the Civil 
R ights movement to gain political 
recognition through their continued 
excitement and efforts toward the 
cause.

Lastly, step four is the decline of a 
movement. Decline can be defined by 
repression, co-option, success, or 
failure depending on the outcome of 
the former stages. The repression of a 
movement happens when 
overpowering authorities control or 
halt the efforts of the crusade,

making it fairly difficult to carry out 
activities. Co-option occurs when 
major leaders in a social movement are 
asked to work for the organization 
being targeted and do so hoping to 
change policy from the inside. 
Unfortunately, when this happens, the 
leaders often take on the mindset of the 
organization rather than being 
consistent with that of the movement. 
Success is clearly defined and occurs 
when the members of a movement 
achieve their goals. Failure, on the 
other hand occurs by either 
factionalism, a formation of ulterior 
motives within a group?s organization, 
or encapsulation, a process by which a 
group of activists ?become so dedicated 
to the movement that they fail to 
sympathize with those who do not 
make the movement a dominant aspect 
of their life?, making the group 
impermeable.[4] 

H istorians can categorize stage four 
within the Civil R ights M ovement as a 
decline due to success. A few 
achievements included the abolishment 
of Jim Crow Laws, the removal of 
segregated facilities, the signing of the 
Civil R ights Act of ?64, and the Voting 
R ights Act of 1965. In order to reach 
this stage, it is common for a 
movement to be alive for decades, like 
the Civil R ights M ovement was. It 
encompassed all four characteristics of a 
movement and carried them out with 
such a vast following, that success was 
seen, but not without a struggle. In 
order to further understand the origin 
and stages of the Civil R ights 
M ovements, it is crucial to 
comprehend aspects of its first two 
phases, emergence and coalescence.

Background

Clandestine discussions occurred 
amongst black community members 
during the preliminary phase of the 
African American Civil R ights 
M ovement regarding the outright 
discrimination of their race that was 
protected by Jim Crown laws. 
However, the black community did its 
best to keep tight- lipped about their 
opinions out of fear for their lives. Jim 
Crow laws were enacted in the South 
following Reconstruction, and lasted 
throughout the Civil

R ights M ovement. The laws enabled 
the formation of ?separate but equal? 
facilities for blacks and whites, but it 
was evident that these amenities were 
not equal.[5] The formation of white 
supremacist groups like the K lu K lux 
K lan also grew out of the 
Reconstruction Era leaving many 
African Americans eager to escape the 
horrors that were imposed by the 
Southern legal system. Blacks were 
denied access to white institutions, 
including schools and hospitals, and 
had minimal legal rights and 
protections. Whites could assault or kill 
blacks with little fear of prosecution or 
punishment. The white community 
held the black community in an 
inferior position following the Civil 
War, especially following the fall of 
Reconstruction.[6]

It was nearly impossible in the Jim 
Crow South for Southern black 
citizens to gain an education or master 
a craft. Even if they did, they were 
unlikely to utilize their knowledge for 
fear of the white man striking them 
down. Although the South bore the 
brunt of the horror during Jim Crow, 
white violence against blacks occurred 
in the N orth as well.[7] Overall, the 
African Americans who had survived 
the war were then forced to face 
decades of oppression and revenge 
because of the color of their skin.

Today, it is my opinion that history 
remembers racial segregation in a way 
that can be made to seem less 
gruesome than it truly was, and the 
whitewashing has filled educational 
curriculum with delicate versions of 
the past while strategically misleading 
the reality. Unfortunately, by leaving 
out the accurate memories of the 
horrid events that took place during 
Jim Crow and other eras of 
discrimination, we are losing the 
memory of the thousands who lost 

their lives during Jim Crow.  One of 
the victims was named Emmett Till, 
who falls under the shadow of Rosa 
Parks. He is rarely taught in the 
context of Jim Crow.[8] 

Research Question

Protest became the norm in the 1950s; 
African Americans decided that 
standing up for peace was more 
important than sitting down in fear. 
The Civil R ights M ovement began 
after generations of African Americans 
finally had enough of the hate that 
their ancestors had dealt with for 
decades; the discrimination in their 
own lives was too crucial to ignore. A 
few vital events have been noticed as 
the spark of the African American 
Civil R ights M ovement, but what 
significant event in the emergence 
phase was the one to kick start the 
movement into phase two, 
coalescence?

H ypothesis

Emmett Till and Rosa Parks are both 
substantial participants in the crossover 
from emergence to coalescence, but 
currently, due to the whitewashing of 
our history, Parks? protest is considered 
to be the facilitator of the Civil R ights 
M ovement?s mass demonstrations. Till, 
on the other hand, did not protest, but 
the extensive coverage of his lynching 
made an impact that was recognized 
throughout the U.S. more so than any 
single case before his. In order to 
identify which contributor's event was 
the catalyst of the Civil R ights 
M ovement, the facts and context 
surrounding each case, as well as the 
consequences following them should 
be detailed and examined to fit within 
the four-phase outline.

M y strategy is to focus on how Till?s 
death sparked the Civil R ights 
M ovement by answering whether or 
not the M ovement would have 

Pr otest became the 
nor m in the 1950s; 
Afr ican Amer icans 

decided that standing 
up for  peace was mor e 
impor tant than sitting 

down in fear . 



26

happened in the same time and fashion 
had Till not been murdered. We will 
find that due to the horrific 
circumstances of his death, activists felt 
the need to unite against racism 
without shying away from hate. Thus 
began the   true beginning of the 1950s 
Civil R ights M ovement. The 
M ovement and protests would have still 
materialized thanks to dissenters like 
Rosa Parks, but the speed and 
motivation of the effort would have 
likely been slower. M y goal is to 
determine whether Till?s murder and 
the circumstances surrounding his 
funeral and the trial helped Americans 
truly grasp the severity of the Jim Crow 
era, no longer allowing them to hide 
behind their fear, and in fact, motivated 
people like Rosa Parks to stand up to 
injustice.

Although it is clear that Till?s death 
occurred before Parks? bus protest and 
arrest, it is important to determine if its 
events and context were significant 
enough to then cause the widespread 
discontent to move into mass 
demonstrations. Through my 
examination, I believe that I will 
discover that Till?s death led into 
coalescence and bureaucratization 
phases of the M ovement, and that Rosa 
Parks became a beacon of support and 
extra motivation for what was already 
transforming. Such recognition is 
significant because if my hypothesis is 
correct, Emmett Till?s death should be 

more widely recognized as the start of 
the Civil R ights M ovement, and will 
then allow society to draw more 
complete comparisons to the formation 
of African American movements and 
their purposes in today?s society.

M ethodology

To determine the impact that both Till 
and Parks had on the society at the time 
they each became prevalent, I will first 
outline the context of social norms 
surrounding each event in their given 
time periods. By doing so, changes in 
community behavior and involvement 
before and after each event can be 
clearly defined by following the 
four-stage outline of social movements. 
In order to express these comparisons, I 
will be looking at the effects on media, 
social movement organizations and 
their leaders, and the success of public 
protests within each phase that 
broadcast enough attention to drive the 
movement forward.

M edia 

The media[9] extensively covered both 
events more so than any other lynching 
or protest before. The lynching of 
hundreds of black citizens was 
discussed in Black Press newspapers 
and magazines prior to Till?s death, but 
rarely on a case specific basis with little 
to no witness testimony. By reviewing 
the specific proceedings within each 
event, I will better understand how and 
why they were able to gain widespread 

media attention, and why there was an 
abundant display of coverage, including 
articles, photographs, and witness 
interviews within the press compared 
to prior events. The news of Till?s 
lynching and Parks? protest went viral 
in an age where speaking out against 
the white man was deadly. In doing so, 
the media coverage opened the eyes of 
white America and made citizens 
outside of Southern borders realize that 
there were still brutal inequalities 
taking place within their nation. By 
determining the impact that prevalent 
media coverage had on its readers? 
emotions, it can be better understood 
how widespread discontent turned into 
social protest. 

Social M ovem ent Organizat ions 
(SM O)

The link between media coverage and 
social movement organizations defines 
how pre- existing civil rights groups 
were able to gain support for their 
platforms. SMO?s could systematize 
and protest with citizen support with 
newfound disgust fueled by the Black 
Press. The success of new and 
pre-existing administrations continued 
to drive change within black 
communities, eventually leading to 
widespread protest and mass 
demonstrations. The displayed 
brutality within the media convinced 
black activists and community 
members to come forward and pledge 
their support to the cause.

Public Protest

Protests and mass demonstrations 
began to occur once social movement 
organizations had shocking, 
well-known events to drive their causes 
and gained enough support to 
successfully take their platforms public. 
They originated by gaining a focalized 
and collective outlook on the situation, 
and clearly defining their plans for 
change. As social protests continued to 
grow and provide success to positive 
changes within the black community, 
their continued behavior started to be 
defined as the Civil R ights M ovement.

Sources

The importance of researching media 
outlets, social movement organizations, 
and public protests in regard to Till and 
Parks is to determine their impacts on 
society, and the changes they helped to 
create. I will outline the context of each 
incident by reviewing scholarly 
historical sources, and then specifically 
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look at the press coverage relating to them in order to define 
how it was able to impact the black community enough to 
publicly support SMO?s. From there, I will read interviews 
from Till?s family and Rosa Parks, and watch documentaries 
related to each incident to determine the direct effect they 
had on society, and the changes that resulted from them. I 
will then explore specific public protests that occurred 
following each event and the levels of success they had. By 
studying each aspect individually, and then linking them 
together to form a timeline, I will be able to determine which 
event better fits the four-stage outline of a social movement in 
order to argue my hypothesis.

Evaluation of Em ergence: Em m ett T il l

Context

Jim Crow laws were still prevalent in August 1955 and 
continued to be adopted by Southern states in an effort to 
minimize African American contribution to society. 
M ississippi was recognized as being one of the Southern states 
with the strictest interpretations of Jim Crow, and publicly 
disputed Brown v. Board of Education by passing three more 
segregation laws following the case.[10] Chicago, however, 
was on its way to reversing segregation laws leaving the 
African American community in I llinois less exposed to the 
type of racial segregation occurring in the South. It wasn?t 
until a fourteen-year-old boy by the name of Emmett Till 
traveled from his home in Chicago to visit family in M oney, 
M ississippi, that Chicago would be hit with the devastating 
reality of Southern prejudice. Growing up in I llinois, Till did 
not comprehend the severity of discrimination and the impact 
of Jim Crow laws taking place in the Delta, the ?most 
Southern place on Earth.?[11] H is mother M amie warned 
him prior to his trip about his behavior when visiting M oney, 
telling him, ?to be very careful? to humble himself to the 
extent of getting down on his knees.?[12] Jet M agazine kept 
the black population informed of the rising number of 
murders that were occurring in the South although they had 
not yet come in contact with racial experiences similar to 
those that Emmett would soon face.[13] M ore than five 
hundred black people had been lynched in M ississippi prior 
to Emmett?s arrival in M oney, making Chicago appear as ?a 
land of promise.?[14] Till attended a segregated school, but 
his experiences of Jim Crow laws were minimal compared to 
the terror reigning over African Americans in M ississippi. H is 
family and witnesses inferred that his lack of comprehension 
regarding the severe racial discrimination occurring in the 
South likely led to his demise.[15]

Emmett did not fully understand his mother?s warnings. He 
traveled ignorantly down to M ississippi, where he then 
ignored her advice and made a pass at a white woman. 
According to Till?s cousins who were with him that day, 
Emmett ?wolf-whistled? at the white, female store owner, 
and shortly after, realized his deadly mistake.[16] Although it 
took a couple of days for the her husband and his accomplice 
to arrive at the Till family home, that would be the last time 
they would see their cousin Emmett alive. Black men would 
often go missing or be murdered for something they did that 
didn?t please the Southern white population and Till?s cousins 
were worried that he was in for the same fate.

Three days later, Emmett Till?s body was found washed up in 
the Tallahatchie R iver. H is face was hardly recognizable. It 
was soon be discovered that he was brutally beaten, shot in 
the head, and weighed down in the water by a fan from a 
cotton-gin, only to be identified by his father?s ring still on 

his finger. M amie insisted that his body be shipped back to 
Chicago, rather than left buried and forgotten in 
M ississippi.[17] Her decision to bring him home and her 
consequent choices regarding his funeral contributed to the 
increase in media coverage about Till?s murder, allowing the 
emergence phase of the Civil R ights M ovement to expand.

M edia

Till became front-page news within two weeks of his 
disappearance; the headlines stunned white America.[18] The 
open casket service prompted thousands of viewers to pay 
their respects, and for Till?s mother, allowed the world to ?see 
what they had done to my boy.?[19] Jet magazine, as well as 
several black press newspapers, released photos of M amie 
receiving her son?s body back in Chicago, and then of his 
funeral. The coverage described the disbelief and heartache 
felt by the 50,000 attendees of the funeral, and the 600,000 
viewers of the body over the course of five days that it was on 
display. Till?s lynching became the most widely covered 
murder in comparison to any previous lynching. The 
publication of the events and the photo of Till?s battered face 
contributed to the history of discontent concerning racial 
discrimination. It gained support from the African American 
community that then continued throughout the trial.[20]

Roy Bryant, the husband of the white woman whom Till 
whistled at, and his accomplice, J.W. M ilam, were identified 
as the men who kidnapped and murdered Till. They were put 
on trial in M ississippi. The trial lasted five days. After one 
hour of stalled deliberation, the all white jury acquitted both 
men for the reason that the state could not identify that the 
body that was found was Emmett Till?s. Although there had 
been widespread anger following Till?s murder, the acquittal 
of his killers sent protesters into a flurry in major cities across 
the U.S., and even in Paris, France. The protesters wanted to 
publicize that what happened to Emmett Till could happen to 
any black person living in the Jim Crow era with little to no 
reprimand. Existing social movement organizations began to 
use mass meetings to gain support for their platforms and 
allow the Civil R ights M ovement to slowly travel toward 
phase two, coalescence. The extensive media coverage of 
Till?s murder and the suspects? acquittal gave protesters and 
activists a chance to find a common theme between the 
lynching and other indecencies occurring in retaliation to the 
Supreme Court decision of Brown v. Board of Education.[21]

Evaluation of Coalescence: Em m ett T il l

M edia

Press coverage of the incidents following Till?s murder had a 
sizeable influence in creating an impact on society. N ot only 
did the attention of the funeral and the trial make racial 
discrimination into a reality rather than just a story, but the 
continued reports following the events kept the feeling of 
anger thriving within the African American community. 
Look magazine published an interview with Bryant and 
M ilam a few months after the trial, outlining their detailed 
confession of the murder. They admitted in the interview that 
their reason for killing Till was to make an example out of 
him, and to warn others ?of his kind? to not come down to 
the South.[22] Although the men had already been acquitted 
and could not be retried for the murder following the 
confession, public outrage ensued and the interview became a 
catalyst for further protests.
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Social M ovem ent Organizat ions

By the time of the interview, the coalescence phase was 
already in action. The killers? affirmation solidified the factors 
contributing to the social unrest. The African American 
community and its supporters were clearly disgruntled with 
the pace at which civil integration had been moving, and the 
consequences they had to endure for lasting discrimination. 
The idea behind the Civil R ights M ovement became 
collective amongst activists, and it was clear that the party 
responsible for maintaining the injustice was the government 
and its action or inaction concerning Jim Crow legislation. 
The N AACP was then able to focus the social behavior 
toward a single goal enough to be defined as a movement.

Prominent leaders, especially those in the N AACP, began to 
emerge during the Till protests and led a number of mass 
demonstrations, while major press associations helped to 
make the public aware of every rally that was happening. 
Leaders like A. Phillip Randolph organized massive public 
demonstrations that encouraged social action to occur, and 
made Till?s murder out to be not only a crime against a black 
boy, but also a ?crime against humanity.?[23] The press and 
social organizations worked together to encourage 
persistence, and set the stage for future rallies and 
demonstrations such as the Freedom R ide, and lunch counter 
sit- ins.

Success of Public Protests

The strategic involvement of publicity revolving around Till?s 
violent murder to further the unrest of unchanging 
discrimination of blacks during the Jim Crow era made it 
possible for the Civil R ights M ovement to grow from 
emergence into a successful decline. The impactful decisions 
of M amie Till to bring her son?s body back to Chicago and 
allow it to be viewed publicly, as well as the unusual mass 
media coverage of the subsequent events, enabled social 
movement organizations and leaders to grow their platform. 
They extended the impact of Till?s death to the inspire 
changes in legislation regarding discrimination laws overall, 
and bring awareness to the individual situations that were still 
occurring such as voting discrimination and school 
segregation. The destruction and violence behind the crimes 
occurring in the South and other regions of the U.S. was 
impossible to ignore after the coverage of the events of Till?s 
death spread. The displayed brutality of the situation made it 
easier to gain outspoken support from African Americans 
who were previously afraid of retaliation. Till himself, 
?unwittingly played a pivotal role in the modern Civil R ights 
M ovement?, and led people to see that, ?not only were black 
men in danger, but black children as well.?[24] H is death was 
the catalyst that stirred people up enough to let them know 
that the black community was either going to stand together 
or fall together.[25]

The incidents that contributed to the impact of Emmett Till?s 
death on society were significant enough to push the Civil 
R ights M ovement into a focalized and collective effort by 
protesters into one common goal, justice. They symbolized 
the brutality that was taking place across America and served 
as a reminder that society should not stand for injustice. N one 
of the murders or protests prior to Emmett Till?s lynching 
were covered to the same degree in the media. N one created 
enough of an impact on individual citizens that they decided 
to stand up to discrimination. Till, on the other hand, incited 
widespread activism, inspired mass protests, and led 

individuals to realize that the only way to create change was 
to participate in it. This ideal played out three months after 
the murder of Emmett Till, when Rosa Parks was arrested for 
refusing to give up her seat on a bus in M ontgomery, 
Alabama.

Evaluation of Em ergence: Rosa Parks

Context

After decades of belief that Rosa Parks was an old, tired 
seamstress who refused to give up her front row seat on a bus 
to a white man, historians have sufficient evidence to believe 
that this standard version of Parks? activism is untrue. The 
true story takes place on December 1, 1955, only a few 
months after Emmett Till?s murder, but Parks? history of 
activism began long before either of these incidents. For years, 
Parks and her husband had been active participants in the 
fight for civil rights.  She was the secretary of the N AACP 
M ontgomery Chapter at the time of her act of disobedience. 
Contrary to popular belief, Parks stood by herself on the bus, 
but she did not stand alone in her fight toward justice. She 
was a part of the ?organized struggle for freedom? that was 
the N AACP.[26] She had protested segregation throughout 
her lifetime and had a record of political action that included a 
long history of confrontation with bus drivers.

At the time of her refusal to forfeit her seat on the bus, Parks 
describes that, ?everything was segregated by law.?[27] She 
was living through the penalties of Brown v. Board, and 
witnessed the public shame of witnesses who had signed the 
petition to end segregation in public schools. The activists 
against segregation and the supports of Jim Crow were both 
fighting harder than ever against one another to gain success 
for their futures, and Rosa Parks was an effective participant 
in the conflict. Parks and the M ontgomery N AACP held a 
mass meeting to debrief their members about what happened 
to Emmett Till, but as the secretary of the city?s chapter, it 
wasn?t uncommon for Parks to hear about violent crimes 
against the black community. The difference between most 
other cases and Till, she described, was the effects of the 
widespread media and the willingness to come forward with 
the truth of the case.[28]

When December came, Parks realized that her years of 
determination to gain civil rights for black citizens could 
culminate in her refusal to give up her seat on the bus. 
Contrary to the standard story, Parks didn?t sit in the first row 
of the bus, but in the first row of the section designated for 
black riders. Her seat choice shows that her refusal and arrest 
were not premeditated, but instead a spontaneous act ignited 
by years of discrimination.[29] As she continued along the 
route, the seats in the white section of the bus filled, and one 
white man was left standing. When the driver asked the first 
row of black riders to stand and make room for him to sit, 
Parks refused. The driver warned that if she didn?t give up her 
seat, that he would have her arrested, and she responded, 
?You may do that.?[30] The police showed up and once 
again asked Parks to relinquish her seat. She refused. The 
police arrested her upon her continued refusal, stating, ?. . 
.the law is the law, and you?re under arrest.?[31] Upon later 
inquiry as to why Parks made her decision to keep her seat, 
she stated, ?I thought of Emmett Till, and when the bus 
driver ordered me to move to the back, I just couldn?t move,? 
making it even more evident that Till?s case had made an 
impact on society and civil rights activists.[32]
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M edia

Parks? involvement in civic responsibility in her neighborhood 
and her title in the N AACP were her own forms of media. 
Her story was a headline in the M ontgomery black press as 
well as in surrounding areas by the time she was released from 
jail.[33] The headlines stated, ?Arrested for Civil 
Disobedience.? Parks, who was already known for her 
involvement in protests, became the ?poster child? for the 
N AACP to expand their platform to end segregation on 
public transportation.[34] The Black Press had already been 
in action reporting incidents of violence and discrimination, 
and was still on a steady roll reporting the happenings with 
the Till case when Parks was arrested, so it wasn?t a surprise 
that her story made headlines accompanied by photographs of 
Parks being booked and stories of her bravery. Both the 
involvement of social movement organizations and the 
support of her community gave the story public recognition 
enough that the media itself wasn?t the main source of impact 
in her case.

Evaluation of Coalescence: Rosa Parks

Social M ovem ent Organizat ions

Although SMO?s had been formed and were in action prior to 
the bus episode, the N AACP had been looking for a test case 
to protest segregation on public transportation entities. Parks 
unintentionally became their headline for the discrimination, 
and their protest was able to gain momentum. Parks held 
support from her involvement with the N AACP, and their 

plan of action to launch a mass demonstration took place only 
four days after her arrest, following her trial. Leaders of the 
organization planned a public bus boycott for the morning of 
December 5, 1955, that was later taken to a vote to either 
continue the boycott or end it that day. Parks and a number of 
ministers, including Dr. K ing, were present at Holt Street 
Baptist Church when they voted to remain off of the buses 
until legislative changes took place to protect the black 
community from discrimination.[35]

M ore leaders in the N AACP, like Dr. K ing, began to emerge 
as prominent figures in the movement, and formed new 
organizations to manage their efforts. Edgar Daniel N ixon, 
President of the M ontgomery Chapter of the N AACP, led the 
M ontgomery Improvement Association that would manage 
the ongoing boycott within the city, and continued to gain 
public support of the boycott that ended in the following year.

Success of Public Protests

The vote to continue to the bus boycott became successful 
enough to travel throughout M ontgomery. It lasted until 
N ovember 1956, when the Supreme Court ruled that 
segregation of public buses was unconstitutional.[36]  
Alabama officially announced its agreement with the statute 
the following month. Dr. K ing?s non-violent structure of 
protest was effective in gaining followers; more than 90% of 
M ontgomery African Americans joined in the protest.[37] 
The Civil R ights M ovement was officially in full swing by 
this point and was proven when President Eisenhower signed 
the Civil R ights Act of 1957 into law.

The success of the boycott spurred the creation of more 
SMO?s including the Southern Christian Leadership 
Conference, headed by Dr. K ing, and ignited further protests 
against the lack of legislation in areas outside of Alabama. The 
lunch counter sit- ins of 1960 and the Freedom R ide of 1961 
sought to test different forms of legislation and challenge the 
ongoing discrimination throughout the U.S. The M arch on 
Washington, however, had special significance because it was 
held after exactly eight years to the day of Emmett Till?s death. 
Eventually, the years of successful public protests came to an 
end when in 1964, President Johnson signed the second Civil 
R ights Act, ending any further segregation and abolishing any 
remaining Jim Crow laws. 

The role of Parks and the participation of African Americans 
throughout the South allowed groundbreaking judicial 
changes to be enforced. In a time of emotional rallies with 
little following activism, ?Parks taught us that the key to 
change is a conviction inside one person who in turn ignites 
the imagination of millions and stirs them from complacency 
to action?, but it is crucial to remember that her reason for 
protesting on that day followed from a brutal lynching of a 
fourteen year old boy.[38] Although there will continue to be 
a difference between de facto and de jure legislation, the 
cooperation and success of the African American community 
as a whole, changed the future for black citizens and 
diminished their fear of retaliation in cities like M oney and 
M ontgomery.

D iscussion 

Although Parks and Till both had an impact on the Civil 
R ights M ovement, the timing and differences of each case can 
allow us to conclude that Till was in fact the catalyst of the 
crusade. With the main source of impact from Till?s death 
being media outlets that then spurred an organization of 
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protest, it can be said that the 
widespread coverage of his death 
encouraged the groups experiencing 
social discontent to derive a collective 
plan against discrimination and move 
into the coalescence phase that then 
included activists like Rosa Parks. Till?s 
murder primed the black community 
to publicly unite so that when Parks 
protested on the bus, the timing was 
serendipitous and gave the black 
community too much hope to back 
down. Without the occurrence of the 
events that spurred from Emmett Till?s 
murder, I do believe that the Civil 
R ights M ovement still would have 
begun, but most likely later on, and 
with less media influence.

Rosa Parks is widely considered the 
?M other of the Civil R ights 
M ovement.? Her boycott occurred at a 
time when the N AACP was looking to 
support someone willing to publicly 
protest public transportation. She was 
able to carry out a protest that would be 
nationally recognized with the 
subsequent media coverage that was 
still thriving from Till?s murder. M ore 
so than her opportune timing, I believe 
that Parks has been associated with the 
start of the M ovement due to the 
delusion of truthful black history. If it 
were true that all brutality and pain felt 
throughout the years of our growing 
nation had been documented and 
shared as it actually happened, people 
like Emmett Till would be better 
recognized as catalysts for social 
improvement, rather than forgotten by 
educational curriculum. Although 
some truth of the Civil R ights 
M ovement is taught today, Rayfield 
M ooty, Till?s cousin believes that, 
?historians will talk about the good and 
the bad, but they don?t want to deal  
with the ugly.?[39] I believe this to be 
true in Till?s case, and if history had 
been told with all segments included, 
Emmett Till would be taught and 
remembered today as the match that lit 
the flame for the Civil R ights 
M ovement.

Im por tance of Research: Im pact

The current chapter of the Civil R ights 
M ovement has taken a new shape with 
a clear goal. The Black Lives M atter 
movement began with a hashtag in 
2012, following the death of Trayvon 
M artin, a seventeen-year-old black boy 
who was shot by an armed security 
officer.[40] Following M artin in 2014 
were Garner and Brown, two black 
men who were killed by police officers, 
both in a controversial manner. In the 

case of all three of these murders, and 
many others including Till, the victims 
were all young black men whose killers 
were either not prosecuted or were 
acquitted, and whose cases were 
nationally recognized with the help of 
widespread media attention showcasing 
racial injustice. Like Till?s death, the 
murder of these three men ?helped to 
wake up America?, and show that 
?[black lives] mattered then, and they 
matter today.?[41]

The similarities between the injustices 
of the past and of the events occurring 
today are chilling. The laws of 2017 
were not exactly like those of the Jim 
Crow era, but we are still able to reflect 
back on the perception of a lacking 
legal system that allows confessed 
murderers to go free. When the media 
picked up the second widespread case 
of racial injustice, the murder of 
M ichael Brown, and the Black Lives 
M atter campaign began to gain a 
considerable amount of support, it 
became easier to compare each recent 
case to Till. Similar to when the image 
of Till?s unrecognizable face was 
released in Jet M agazine, a picture of 
M ichael Brown laying lifeless on the 
concrete for over four hours enraged 
the African American community. 
Both images spread across the media 
like wildfire and allowed the 
community to realize that these issues 
were taking place not only in a 
secluded area of the country, but also in 
their front yards.[42] Even though 
there are countless murders that were 
not publicly recognized both in the 
1950s and today, the media 
surrounding the incidents of Till, 
Brown, and now, George Floyd,  
allowed people to realize that, ?[it] 
takes a tragedy to light a fire under a 

community.?[43]

The role of the media in such cases was 
instrumental in keeping attention on 
the horrors of segregation and falsifying 
any impressions of a post-racial society. 
They uncovered the truth of tears, 
pain, and loss felt by the black 
community and the families of each 
victim, as well as the lack of 
understanding of the country that 
change needs to occur.[44] Today, 
places like Ferguson compare to 
M ississippi in a way that seems foreign 
to the rest of the country. The amount 
of discrimination and the day-to-day 
lives of African Americans living in a 
predatory reality are unrecognizable to 
the majority of the nation, just like it 
was for residents of M oney in the 
1950s. Though the murderers of Till 
and Brown were not convicted, both of 
the boys are recognized for 
concentrating national attention on 
racial injustice and discrimination. 

The importance of the continued 
efforts of activists today is to stop the 
misrepresentation of cases involving 
racial hatred, and to help the truth of 
each case be carried throughout history 
as it actually happened. The Black 
Lives M atter movement is analogous to 
the Black Press of the 50s in that they 
are interested in a similar goal of 
bringing to light the truth of the past. 
Hopefully, the accuracy within the 
BLM  articles, including segregation 
and discrimination still taking place in 
our communities, won?t be swept 
under the rug in years to come.

Unfortunately, similarly to the 1950s, 
not all cases of racial injustice are 
recognized today, but the ones 
involving witness testimony, videos, or 
recordings can help to bring the truth 
forward so that the events of each 
circumstance can be remembered with 
honesty. The anger felt by the black 
community continues to grow with 
each acquittal, and the backlash of the 
white community is breeding further 
hatred. If we do not look back into the 
truth of our nation?s own history and 
recognize the circumstances of the 
former Civil R ights M ovement, it can 
be detrimental to the success of our 
future. These incidents have already 
begun to ignite a powerful new 
movement, and as M amie Till said, ?it 
took something to stir people up and let 
them know we are either going to stand 
together, or we?re going to fall 
together.?[45] The importance of 
recognizing Till as the catalyst of the 
1950s Civil R ights M ovement is so that 

Till?s mur der  pr imed 
the black community 
to publicly unite so 

that when Par ks 
pr otested on the bus, 

the timing was 
ser endipitous and 

gave the black 
community too 

much hope to back 
down. 
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our nation today can acknowledge the impact of the horrific 
events that occurred in the past and prevent them from 
transpiring again.

Conclusion

M y hypothesis was correct in predicting that Emmett Till 
should be recognized as the catalyst of the Civil R ights 
M ovement, but due to the delusion of historical fact, he has 
been left in the shadow of Rosa Parks. The impact that Till?s 
murder had on society, and its close comparison to the four 
stage outline show that the current curriculum on the start of 
the M ovement is not accurate.

In the future, I would suggest that the truth behind black 
history be revealed in educational curriculum beginning at an 
early grade level. I believe that if we are to educate our 
nation?s youth about the true horrors that transpired within 
African American history, it will allow them to make the 
connection between what happened then, and what is 
occurring today. The only difference is that in the 50s, it was 
civilians murdering civilians, and today, it is police officers 
murdering civilians, which is arguably worse. In order to 
improve our society and allow for a nation that accepts all 
races without hatred or fear, we need to be truthful about the 
mistakes we have allowed to occur.

Unfortunately, a common issue occurring today is that news 
is readily available through media platforms, which can have 
both a positive and negative effect on social movements like 
Black Lives M atter. Although the issues being presented are 
still relevant, it is difficult for them to hold significance when 
the public becomes desensitized to the racial injustices that 
are still occurring. In the 50s, it was rare to see an 
individualized news story about a lynching that occurred, and 
when Trayvon M artin and M ichael Brown were shot, it was 
still a rare occurrence to hear about these incidents in the 
media. Today, however, the success of the Black Lives M atter 
movement in sharing the truth about each individualized case 
has arguable disengaged the public, and in turn, gained less 
legislative change than originally hoped for.

In order for social movements today to have the same 
successful decline of the Civil R ights M ovement, I believe 
that they should follow the four-phase outline. By following 
the steps from emergence to decline, Black Lives M atter will 
be able to expand their platforms, come up with organized 
goals, and gain continued support for their strategic plan of 
action. Instead of only using social media hashtags as a form 
of support for one goal, if the Black Lives M atter movement 
extended their audience to include more issues, in turn, 
moving into the bureaucratization phase and creating more 
platforms for public protest, I believe that they would have a 
higher success rate, and less of a chance of being disregarded 
as a radical social group. With the continuity of existing 
campaigns, and the combination of new tactics, the Black 
Lives M atter M ovement should be able to have a successful 
decline toward improved legislation for civil rights.

I hope that the inclusion of conversation pertaining to 
Emmett Till will spark interest and knowledge into the 
accurate events that occurred in the Jim Crow era. Without 
truth in history, we as a nation cannot fix past mistakes to 
improve our future and will continue to live in a racially 
divided house. As M amie Till understood, ?what happens to 
any of us, anywhere in the world, had better be the business 
of us all.?[46]
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 Evolving Standards of D ecency

By  Chl oe Lo omer

just beginning to grapple 
with the constitutional 
implications of prison 
officials refusing to provide 
transgender inmates with 
gender reassignment 
surgery. The Constitution 
protects inmates from 
?cruel and unusual 
punishment.?[2] The 
problem, however, is that 
the courts do not agree on 
whether ?cruel and 
unusual? means the State 
must provide gender 
confirmation surgery for 
transgender inmates. 

Part I of this N ote 
explores the background of 
the Eighth Amendment and 
transgender rights to 
healthcare in the modern 
era. Part II of this N ote 
describes the current 
disagreement between the 
First and Fifth Circuits and 
the N inth Circuit. I 
consider the logical and 
procedural inconsistencies 
with the Fifth Circuit?s 
opinion and its implications, 
as well as the inherent 
pragmatism in the N inth 
Circuit approach. I 
conclude that the N inth 
Circuit?s approach makes far 
more sense, as some 
transgender prisoners 
genuinely require gender 

N etflix released on June 
17, 2016 an episode of the 
hit show Orange Is the New 
Black reflecting an all- too 
familiar scenario for 
transgender inmates.[1] 
Sophia, a transgender 
woman who has been 
attacked, confronts her 
prison warden about her 
mistreatment. Her prison 
warden tosses her in solitary 
confinement. For her ?own 
protection?, the warden 
cuts off Sophia?s hormone 
treatments and blocks 
Sophia?s family from 
contacting her. Desperate 
and alone, Sophia sets her 
mattress on fire, a dire 
attempt to force the warden 
to release her and resume 
Sophia?s hormone therapy 
treatments. 

Since Orange is the New 
Black premiered, 
transgender rights have 
been part of the public 
discourse. Transgender 
inmates face significant 
hurdles in the nation?s 
prison systems. Some 
transgender inmates face 
extreme forms of gender 
dysphoria, leading to severe 
depression and anxiety. 
Federal appellate courts are 

reassignment surgery even 
after hormone therapy. Part 
III examines the practical 
and moral arguments for 
providing gender 
reassignment surgery to 
transgender prisoners. I 
argue it would be more 
affordable and more 
humane to provide proper 
healthcare to those most 
vulnerable in prison 
environments rather than 
allowing mentally ill 
transgender inmates to 
suffer without medical care. 

PART  I : 
BACKGROUN D

The Eighth Amendment of 
the Constitution protects 
citizens from ?cruel and 
unusual punishment?.[3] 
This Constitutional 
Amendment was a response 
to English interrogation 
techniques.[4] English law 
enforcement officers were 
notorious for inflicting 
torture on both accused and 
convicted criminals alike.[5] 
The English Bill of R ights 
of 1689 prohibited cruel and 
unusual punishment; the 
addition of ?unusual? may 
have been inadvertent.[6] 
N evertheless, the original 
drafters of the Constitution 
included this provision in 
the Bill of R ights.[7]

 The Supreme Court did 
not interpret the Eighth 
Amendment clause against 
cruel and unusual 
punishment until 1879 in 
Wilkerson v. Utah.[8] The 
Court upheld a decision 
sentencing a defendant to 
public execution by 
shooting, but held the 
Eighth Amendment 
precluded torture.[9] 
Unnecessary cruelty was 
therefore also barred by the 
Eighth Amendment.[10] A 
little over a decade later, in 
In re Kemmler[11], the 
Supreme Court held that 
the Eighth Amendment did 
not apply to the states, and 
that electrocution was a 
permissible form of 
punishment.[12] Kemmler 
proposed that punishment 
was not unconstitutional 
just because it was cruel, if 
legislators had a legitimately 
humane purpose for 
enacting it.[13]

The ?cruel and unusual? 
standard under the 
Constitution evolved with 
time and changing 
perceptions of decency.[14] 
The Supreme Court 
consistently upheld painful 
punishments which may 
seem shocking today. For 
example, the Court 

int r od uc t io n
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declined to overturn a punishment of fifty years of hard labor 
for illegally selling liquor.[15]

 The Court began to broaden the scope of the Eighth 
Amendment to fit with society?s changing morals.[16] A 
hard-line rule emerged from Supreme Court precedent 
establishing the meaning of ?cruel and unusual? punishment. 
First, a punishment may not involve unnecessary and wanton 
infliction of pain.[17] Second, the punishment must not be 
grossly out of proportion to the severity of the crime.[18]

Supreme Court Justice Potter Stewart wrote the Eighth 
Amendment should be interpreted in a ?flexible and dynamic 
manner?, Supreme Court Justice Potter Stewart maintained, 
that may evolve as ?public opinion becomes enlightened by a 
humane justice.?[19] Thus, the Supreme Court ruled that the 
government has a constitutional obligation to provide medical 
care for those it has incarcerated.[20] The State inflicts 
unnecessary and wanton infliction of pain in violation of the 
Eighth Amendment by showing deliberate indifference to 
serious medical needs of prisoners.[21] The Court cautioned 
when prison officials make a mistake, although it may 
?produce anguish?, their actions do not qualify as a  wanton 
infliction of unnecessary pain.[22] 

The Court in the past three 
decades has expanded government 
liability under the Eighth 
Amendment.[23] However, the 
Court took care to limit 
application of the Eighth 
Amendment to government 
officials, usually in prisons.[24] An 
Eighth Amendment violation 
requires a showing of two prongs: 
?(1) an objective prong that 
requires proof of a serious medical 
need, and (2) a subjective prong 
that mandates a showing of prison 
administrators' deliberate 
indifference to that need.?[25]

As a practical matter, transgender inmates currently have 
no right to transgender-specific healthcare.[26] The Office of 
Civil R ights in the federal Department of Health and Human 
Services confirmed in 2012 that the Affordable Care Act 
prohibited sex discrimination, and, therefore, discrimination 
based on gender identity.[27] However, the Department of 
Health and Human Services is less likely to prioritize 
discrimination based on gender identity and sexual 
orientation under the current administration; in fact, the 
HHS has actively signaled intent to eliminate protections for 
LGBTQ Americans.[28]

A lack of federal protections compounds 
already-overwhelming barriers to transgender care, even to 
those outside the prison system. Transgender healthcare is the 
subject of a hotly-contested and rigorous debate in the 
medical community; medical providers often protest the 
effectiveness and morality of gender-transition surgeries.[29] 
Transgender people often avoid doctors for fear of 
discrimination.[30] This fear is well founded.[31] 
Organizations sensitive to transgender issues which offer 
hormone therapy, such as Planned Parenthood, are also 
locked in a constant struggle to obtain funding and keep their 
doors open.[32]

Adequate care can be prohibitively expensive, particularly 
among a population with a high unemployment rate, such as 
transgender people.[33] Hormone therapy can cost around 
thirty dollars a month.[34] Undergoing surgery can cost 
anywhere from $5,000 to $30,000 out of pocket.[35] M any 
transgender individuals have no access to healthcare.[36] 
Whether transgender people can obtain gender-based 
healthcare can depend largely on where they live.[37] As a 
result, many turn to unsafe methods to complete gender 
transition on their own.[38] If transgender patients try to 
transition without proper medical supervision, they face 
serious risks such as H IV transmission and 
hypercoagulability, or dangerously increased 
blood-clotting.[39] Transgender inmates have difficulty 
obtaining hormonal therapy through prison doctors.[40] 
Transgender inmates may make drastic and desperate choices 
to change their biological hormones when gender- identity 
dysphoria goes untreated.[41]

Transgender inmates are also more likely to suffer mental 
health issues than their cisgender, or those whose gender 
identity matches their sex at birth, counterparts.[42] M any 
transgender inmates, as previously mentioned, go untreated 
and undiagnosed, which contributes to depression and 
anxiety.[43] Further, transgender inmates are more likely to 

experience abuse and harassment 
in correctional facilities from staff 
and fellow prisoners alike.[44] As a 
result, transgender inmates are 
often separated and isolated from 
the general prison population, 
purportedly for their own 
safety.[45] The practice of isolating 
transgender inmates has serious 
repercussions on their mental 
health.[46]

Courts have only just begun to 
address the inherent inequalities 
transgender inmates face in 
correctional facilities. One of the 
first steps to addressing these 

inequalities was acknowledging gender dysphoria exists; the 
Second Circuit only identified ?transsexualism? as a serious 
medical condition in 2000.[47] The Fourth Circuit followed 
in 2003, finding that prison officials were deliberately 
indifferent to a transgender inmate?s serious medical needs by 
denying her necessary hormone therapy after she 
compulsively self-mutilated.[48] The Seventh Circuit in 2011 
held that a statute that barred prison officials from providing 
hormone therapy or sex reassignment surgery violated the 
Eighth Amendment.[49]

Some jurisdictions deny even the most basic requests to 
transgender inmates. For example, in January of 2020, the 
Fifth Circuit denied a transgender inmate?s request to change 
her legal name and pronouns to reflect her gender 
identity.[50]

Federal legislatures have addressed gender issues with an 
eye towards transgender citizens without specifically 
regulating the prison environment. For example, the Violence 
Against Women Act bars discrimination against gender 
identity for any funding recipient.[51] The federal H ate 
Crimes Act punishes those who cause injury based on an 
individual?s gender identity.[52] Federal law allows any state 
to request the Attorney General?s assistance in prosecuting a 
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crime based on an individual?s gender 
identity.[53] It also requires institutions 
receiving federal funding to keep track 
of hate crimes committed on campus 
which are based in prejudice against 
gender identity.[54]

California in October of 2015 
became the first state in the United 
States to implement a policy to allow 
transgender prisoners to petition for sex 
reassignment surgery.[55] Progressive 
California appellate courts have even 
ruled that M edi-Cal, a government 
healthcare program, must cover gender 
confirmation surgeries.[56] 
Transgender people have mostly made 
legislative progress in non-criminal 
forums.[57] But gains have been slow 
for transgender inmates alleging Eighth 
Amendment violations as they are 
routinely denied healthcare.[58] They 
are not guaranteed full medical 
treatment for gender dysphoria and 
rarely, if ever, receive it.[59]

PART  I I : T H E CURREN T  
SPLIT  OF OPIN ION  

BET WEEN  T H E FI RST  AN D  
FI FT H  CI RCUIT S AN D  

N IN T H  CI RCUIT

The Supreme Court has not yet 
addressed the issue of whether the 
Eighth Amendment requires the 
government to provide sex 
confirmation surgery to transgender 
inmates. A split among the circuits 
emerged last year when the N inth 
Circuit ruled prison officials violated 
the Eighth Amendment by refusing to 
provide sex reassignment surgery to a 
transgender inmate diagnosed with 
gender dysphoria.[60] The Fifth and 
First Circuits previously held 
government officials were not required 
to provide sex reassignment surgery 
under the Eighth Amendment.[61] The 
Supreme Court should adopt the N inth 
Circuit point of view rather than the 
approach adopted by the First and Fifth 
Circuits. Further, the Supreme Court 
should create a clearly delineated test to 
determine whether gender 
confirmation surgery is medically 
necessary under the Eighth 
Amendment.

A. The First and Fifth Circuit 
Approach in Gibson v. Collier and 
Kosilek v. Spencer 

Kosilek v. Spencer

The subject of Kosilek v. Spencer was 
M ichelle Lynn Kosilek, an inmate 
living at the M assachusetts 

Correctional Institution at 
N orfolk.[62] At the age of five, her 
mother left her, and she began dressing 
in girl?s clothing and playing with other 
girls at her orphanage.[63] The nuns 
running the orphanage punished M s. 
Kosilek for this behavior as so did M s. 
Kosilek?s stepfather.[64] M s. Kosilek 
eventually ran away from home and 
first began taking hormones at the age 
of eighteen.[65] She was sentenced to 
life in prison for the murder of her 
spouse and began dressing as a woman 
while incarcerated.[66] Prison officials 
eventually stopped her from dressing as 
a woman, and barred her from wearing 
makeup.[67] She said, ?M y life is hell,? 
when asked about her life behind bars 
because she was not allowed to live as a 
woman.[68] She admitted she?d 
attempted suicide twice and mutilation 
once due to her gender dysphoria.[69]

M s. Kosilek filed for injunctive 
relief under the Eighth Amendment 
after she requested sex reassignment 
surgery to relieve her gender identity 
dysphoria.[70] The district court found 
for Kosilek, holding that Kosilek had a 
serious medical need, sex reassignment 
surgery was the only adequate 
treatment, and that the Department of 
Corrections? security concerns 
regarding hormone therapy and sex 
reassignment surgery were merely 
pretextual.[71] The First Circuit 
affirmed, but granted a rehearing en 
banc less than one month after the 
decision.[72]

The court agreed M s. Kosilek had a 
serious medical need because she was 
diagnosed with gender identity 
disorder, noting that the Department of 

Corrections had provided care for 
gender identity disorder since 
2003.[73] During the course of the 
trial, the Department of Corrections 
hired multiple doctors who agreed sex 
reassignment surgery was medically 
necessary for Kosilek.[74] In 
determining whether Kosilek had a 
serious medical need, the court asked 
whether the Department of 
Corrections? actions were medically 
?imprudent?, concluding that they 
were not.[75] The Court of Appeals 
overturned the district court?s dismissal 
of Dr. Schmidt, one of the medical 
professionals who examined Kosilek 
and concluded sexual reassignment 
surgery was not necessary, because Dr. 
Schmidt did not follow the H arry 
Benjamin Standards of Care.[76] The 
majority insisted Dr. Schmidt?s opinion 
showed greater nuance, seemingly 
disagreeing with the district judge?s 
findings of fact. [77]

The court further concluded that 
because prison officials provided the 
transgender plaintiff with hormone 
therapy, mental health resources, facial 
hair removal, and feminine clothing 
and accessories, the Department of 
Corrections had provided a reasonable 
and acceptable alternative to sex 
reassignment surgery.[78] The court 
opined that it is not the court system?s 
place to require that departments of 
correction adopt the ?more 
compassionate of two adequate 
options.?[79] It wrote that although 
Kosilek presented future risk of 
self-harm and suicide, the Department 
of Corrections was adequately 
equipped to respond to Kosilek?s 
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suicidal ideation through its standard operating 
procedures.[80]

The court then evaluated the subjective prong, 
questioning whether prison officials showed deliberate 
indifference to Kosilek?s serious medical needs.[81] The 
Department of Corrections argued sexual reassignment 
surgery carried inherent security risks, which was why it was 
reasonable to refuse to offer it to Kosilek.[81] The defendant 
insisted Kosilek would be victimized after receiving sexual 
reassignment surgery, and that other prisoners would threaten 
to harm themselves to force prison officials to accede to 
prisoner demands.[83] The district court had dismissed these 
security risks, but appellate court deferred to prison officials? 
judgment, holding the district judge had no right to ignore 
their expertise.[84] Finally, the court concluded that because 
different medical professionals have different opinions about 
the efficacy of sexual reassignment surgery, the Department of 
Corrections cannot violate the Eighth Amendment by 
choosing one opinion over the other.[85] Therefore, the First 
Circuit found that the Department of Corrections had not 
violated Kosilek?s Eighth Amendment right to be free from 
cruel and unusual punishment.[86]

The First Circuit reviewed the district court?s findings 
based on a de novo approach with deference to the judge?s 
findings of fact, but Judge Thompson?s dissent suggests this 
approach was not properly followed.[87] Judge Thompson 
pointed out that the majority reviewed the district judge?s 
finding of deliberate indifference de novo rather than with 
deference to the judge?s findings of fact.[88] He asserted, the 
majority simply disregarded the district court?s 
determinations of credibility and motivation and instead 
made its own assumptions.[89] He further disagreed with the 
majority?s opinion that the district judge substituted a medical 
professional?s judgment with his own.[90] As to the objective 
prong of the Eighth Amendment violation, Judge Thompson 
pointed out the majority?s assumption that the Department of 
Corrections may choose any treatment plan so long as 
medical opinions differ is flawed.[91]

Gibson v. Collier

The Fifth Circuit encountered an identical question to 
Kosilek in 2019.[92] Vanessa Lynn Gibson alleged that the 
defendant Texas Department of Criminal Justice?s actions 
were unconstitutional under the Eighth Amendment.[93] 
When the plaintiff appealed her case to the Fifth Circuit, the 
defendant did not contest that M s. Gibson suffered a serious 
medical need.[94] The defendant instead complained M s. 
Gibson failed to show the defendant was deliberately 
indifferent to her medical needs.[95]

Other courts relied on the World Professional Association 
for Transgender Health (WPATH) standards of care when 
making rulings about serious medical needs.[96]  The Fifth 
Circuit however, declared the WPATH standards were 
?merely one side in a sharply contested medical debate over 
sex reassignment surgery.?[97] The court relied heavily on 
the First Circuit Kosilek opinion, careful to point out that 
three doctors who testified before the Kosilek district judge 
expressed concerns about the WPATH standards of care.[98] 
Therefore, the majority concluded, no medical consensus 
exists as to the WPATH standards of care or to the efficacy of 
sex reassignment surgery.[99] Thus, the plaintiff failed to 
prove the deliberate indifference prong, or the subjective 
prong, of an Eighth Amendment violation.

The appellate court nevertheless ruled against Gibson 
despite admitting that it was provided with a sparse 
record,[100] concluding that refusing to provide sex 
reassignment surgery cannot be ?unusual? punishment under 
the Eighth Amendment when only one state has ever 
provided sex reassignment surgery to a transgender 
inmate.[101] Gibson, arguing pro se in her appellate 
arguments,[102] conceded the WPATH standards of care 
may be hotly contested.[103] However, she insisted the 
Kosilek opinion opened the door for an ?individualized 
assessment of the inmate?s particular medical needs.?[104] 
Therefore, she contended, a categorical prison policy 
disallowing sex reassignment surgery is unconstitutional 
under the Eighth Amendment.[105] The court flatly 
dismissed this argument.[106] The Fifth Circuit relied on the 
Kosilek dissent, rather than on the Kosilek majority?s own 
words suggesting the Kosilek majority really meant to impose 
a de facto ban on sex reassignment surgeries.[107] It is unclear 
why the Gibson court ignored the majority opinion, which 
made clear that transgender inmates could still receive sex 
reassignment surgery even under current constitutional 
limitations. Perhaps the Gibson court meant to impose a 
stricter, hard-line rule, permanently disposing of any future 
Eighth Amendment claims regarding denial of sex 
reassignment surgeries.

The court acknowledged Gibson, the transgender inmate 
at the center of the controversy, had been formally diagnosed 
with Gender Identity Disorder. The court further recognized 
Gibson had lived as a woman since she was fifteen, and had 
adopted a female name.[108] Yet the court insisted on 
referring to Gibson using male pronouns throughout its 
forty-page opinion, primarily citing cases from the 1970?s to 
justify doing so.[109] The First Circuit carefully perused the 
record in a fact-based inquiry to determine whether sex 
reassignment surgery was medically necessary for Kosilek, 
whereas, the Fifth Circuit decided Gibson?s claims on the 
merits despite an insufficient factual record.[110]

Defendant moved for summary judgment against Gibson 
under a qualified immunity theory.[111] The Fifth Circuit 
affirmed, granting summary judgment in favor of the 
defendant rather than acknowledging the district court?s 
procedural error.[112] It ruled on the merits of Gibson?s 
Eighth Amendment claim even though Gibson never so 
much as received an evaluation from a psychiatrist for sex 
reassignment surgery.[113] The court insisted this error was 
insufficient to merit reversal anyway.[114]

B. The Ninth Circuit Approach in Edmo v. Corizon

Andree Edmo was a transgender woman at the Idaho State 
Correctional Institution.[115] Edmo saw herself as a female 
since the age of five or six, but only presented herself as a 
woman since she was twenty or twenty-one.[116] A prison 
psychiatrist and psychologist diagnosed her with gender 
dysphoria.[117] Edmo changed her legal name to ?Adree? 
and her legal sex to ?female? while she was in prison.[118] 
She presented as a woman while she lived in prison, wearing 
feminine hairstyles and makeup, even when doing so resulted 
in disciplinary violations.[119] Edmo?s gender dysphoria 
caused her to feel ?depressed,? ?disgusting,? ?tormented,? 
and ?hopeless.?[120]

Prison officials provided hormone therapy to treat Edmo?s 
gender dysphoria after she was diagnosed in 2012.[121] The 
hormone therapy helped her ?clear her mind?, and helped her 
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appear more feminine.[122] Still, she hated her body because 
she retained her male genitalia, testifying she felt ?depressed, 
embarrassed, [and] disgusted? by it every day.[123]

The N inth Circuit concluded gender confirmation 
surgery can be medically necessary for transgender inmates 
after conducting an expansive review of available literature 
regarding gender dysphoria.[124] The court recognized 
gender dysphoria is a serious medical condition that can cause 
?clinically significant distress? in transgender individuals and 
therefore can implicate the Eighth Amendment.[125] 
Whether a particular inmate has gender dysphoria serious 
enough to trigger the government?s duty to provide treatment 
depends largely on the individual facts of the case.[126] 
Relevant considerations in considering whether a prisoner 
requires gender reassignment surgery may include ?the 
judgments of prison medical officials? and ?the views of 
prudent professionals in the field?.[127] N inth Circuit 
precedence, unlike Fifth and First Circuit precedence, 
indicated that the reviewing court need not defer to the 
judgment of prison doctors or administrators.[128]

The N inth Circuit first had to determine whether gender 
reassignment surgery could ever be medically necessary under 
the circumstances. In doing so, the court expressly disagreed 
with the Fifth Circuit?s Gibson decision.[129] The N inth 
Circuit called ?outdated? and ?incorrect? the Fifth Circuit 
conclusion that there is no medical consensus that sex 
reassignment surgery is medically necessary or effective.[130] 
M ost medical professionals support the WPATH standards of 
care, which are endorsed by almost every respected medical 
association.[131] The N inth Circuit further held the Fifth 
Circuit was an outlier in rejecting the WPATH standards of 
care.[132]

The First Circuit contended reasonable doctors could 
disagree as to whether transgender women could properly 
experience life as their preferred gender in a prison 
environment; however, the N inth Circuit highlighted a 
passage in the WPATH standards of care that expressly 
contradicted this contention.[133] The court identified how 
deficient other treatments had been for Edmo.[134] Edmo still 
attempted to self-castrate even though the state had provided 
her with hormone and therapy treatment; physicians pointed 
out self-castration is typically not associated with depression 
and anxiety.[135] The First and Fifth Circuits had ignored 
the possibility that alternative treatment could be defective, 
instead broadly suggesting hormone and psychiatric therapy 

would be enough to treat gender dysphoria.[136]

The N inth Circuit concluded Edmo had not met her 
burden on the subjective prong, whether the state showed 
deliberate indifference to Edmo?s serious medical needs.[137] 
Even though the state had administered some medical care, 
the state could still show deliberate indifference? the 
?alternative treatment? of hormone and psychiatric therapy 
was not sufficient considering Edmo was still at risk of suicide 
and self-castration.[138] Where the Fifth and First Circuits 
had alleged hormone therapy was at least adequate and 
enough to ward off an Eighth Amendment claim, the N inth 
Circuit rejected this contention, holding it was adequate in 
some cases.[139] Therefore, the Court held withholding 
access to gender reassignment surgery for gender-dysphoric 
prisoners can constitute deliberate indifference to a prisoner?s 
needs.[140]

 PART  I I I : T H E POLICY ARGUM EN T  FOR 
AD OPT IN G T H E N IN T H  CI RCUIT  

APPROACH

The N inth Circuit approach is simply the most logical 
approach, and is the most grounded in medical reality. The 
N inth Circuit approach endorses the WPATH standards of 
care, which helped shape the Edmo opinion and have been 
adopted by the American M edical Association, the American 
Psychiatric Association, the American M edical Student 
Association, and American Psychological Association.[141] 
The American Psychological Association has produced 
literature explaining the WPATH standards of care and why 
they provide individualized treatment planning to support the 
needs of those suffering from gender dysphoria.[142] There 
are no other ?competing evidence-based standards? that are 
nationally or internationally recognized by medical 
professional groups.[143]

M edical treatment options for gender dysphoria include 
hormone therapy and surgery under the WPATH standards 
of care.[144] The WPATH standards of care make clear these 
treatment options are effective in alleviating gender dysphoria 
and are medically necessary for many people.[145] M any 
transgender people find comfort without the need for sex 
reassignment surgery within these standards.[146] Others 
cannot find relief from gender dysphoria without surgical 
change to their secondary and/or primary sex 
characteristics.[147] Transgender individuals who undergo 
sex reassignment surgery generally benefit from an 
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improvement in ?subjective wellbeing, cosmesis, and sexual 
function.?[148] Surgical intervention is not the only option 
under the WPATH standards of care, simply an option? the 
WPATH standards of care endorse a range of options to those 
suffering from gender dysphoria, including 
psychotherapy.[149]

Some cases posit the WPATH standards of care are 
controversial and political.[150] However, the WPATH?s aim 
is to provide and promote evidence-based care, education, 
research, advocacy, public policy, and respect in transsexual 
and transgender health.[151] The WPATH asserts that its 
standards of care are based on ?the best available science and 
expert professional consensus.? Therefore, the WPATH 
standards of care are simply meant to reflect medical 
consensus, not to force any political agenda on medical 
professionals.[152] These standards are 
also very useful for medical professionals 
trying to help their gender-dysphoric 
patients. They are flexible guidelines 
meant to meet the individual needs of 
any and all patients.[153] They explain 
the difference between gender 
nonconformity, meaning ?the extent to 
which a person?s gender identity, role, or 
expression differs from the cultural 
norms prescribed for people of a 
particular sex?, and gender dysphoria, 
the ?discomfort or distress that is caused 
by a discrepancy between a person?s 
gender identity and that person?s sex 
assigned at birth.?[154] It also 
recommends the minimum credentials 
for those dealing with adolescents who 
present with symptoms of gender 
dysphoria.[155] The WPATH standards 
of care create guidelines for assessing 
those with gender dysphoria, which would create a clear, 
consistent path to treating transgender inmates in our nation?s 
prisons.[156] This is crucial for future success in helping 
transgender inmates who suffer from psychological 
problems.[157]

Offering transgender inmates the right to 
gender-affirming surgery is also the most ethical policy. The 
data is limited on the number of transgender people living in 
the United States today.  Some literature estimates the 
number is somewhere around 1 million people.[158] 
However, an estimated one in six people among the 
transgender community will go to prison once in their lives, 
compared to one in a hundred people among the general 
population.[159] Transgender inmates are ?13 times more 
likely than their non-transgender counterparts to be sexually 
assaulted in prison.?[160] There are many, many transgender 
inmates struggling under the current weight of the prison 
system, and need better healthcare to survive in the face of 
such abuse. 

Gender dysphoria can create ?severe and persistent 
discomfort? with one?s biological sex.[161] Gender dysphoria 
often leads to depression and anxiety.[162] Serious medical 
issues can result, such as self-castration and suicide.[163] This 
problem was obvious to the N inth Circuit, which observed 
petitioner Edmo suffered from severe depression and twice 
attempted castration.[164] Gender-affirming surgery and 
hormone therapy are accepted practices of treatment for 

gender dysphoria.[165] Offering gender-affirming surgery 
could go a long way to helping solve mental health crises 
among the transgender population in prisons. 

M any issues among transgender inmates are closely 
inter-related. M any of them end up in prison after suffering 
from poverty and mental health issues.[166] They often suffer 
rape and harassment, compounding these mental health issues 
once imprisoned.[167] These inmates tend to commit crimes 
due to poverty and mental health issues.[168] The cycle can 
continue for years. Offering adequate healthcare to 
transgender inmates would allow treatment of such severe 
mental health issues early, which may ease the cycle of 
recidivism. 

A law student articulated his bases for the theory that 
transgender inmates may be less likely to commit future 

crimes upon release from prison. 
Alexander K irkpatrick said the process of 
rehabilitation and reconciliation is 
essential to approval for parole, M r. 
K irkpatrick explained, which is also an 
essential part of therapy and 
transgender-specific healthcare.[169] He 
explained: 

The commitment offenses of many 
transgender life inmates were directly or 
indirectly caused by their gender identity 
struggles or factors related to their gender 
dysphoria. For [transgender] parolees, 
articulating insight, demonstrating 
rehabilitation, and reconciliation involves 
directly confronting how their gender 
identity struggles-their inability to be 
themselves-may have influenced their 
offenses. Since their gender identity was a 
causative factor in their crime, 
demonstrating rehabilitation may involve 

showing the [parole] board that they are no longer 
influenced by the mental health effects of gender 
dysphoria or the psychological triggers of social 
stigmatization that caused their commitment offenses in 
the first place. [? ] If the struggles of gender identity are 
described by transgender individuals as a process of 
becoming themselves, and the severe effects of gender 
dysphoria are resolved through proper medical and 
mental health treatment, then?  by facilitating 
sex-reassignment surgery for transgender life inmates 
who require the procedure to have a coherent 
self- identity, we are also enabling these life inmates the 
opportunity for the rehabilitation and reconciliation that 
is expected to be found suitable for release.[170]

This argument goes to the heart of the issue: solving 
astronomical rates of incarceration among gender dysphoric 
inmates. If United States departments of corrections adopt a 
widespread policy authorizing sex reassignment surgery for 
those who need it, transgender inmates may begin the process 
of rehabilitating themselves and, hopefully, moving beyond a 
lifetime of crime. 

CON CLUSION  

The N inth Circuit approach is simply more logical and far 
more ethical than the First and Fifth Circuit approach. Their 
logic is flawed even putting aside any procedural errors the 
Fifth Circuit may have failed to address.[171] The First 
Circuit, though it took care to specify its holding was 
fact-specific and did not extend to every transgender inmate, 
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failed to explicitly acknowledge some transgender inmates 
may need sex reassignment surgery. Some transgender 
people, such as Adree Edmo, still try to self-harm even when 
provided with hormones and talk therapy. To deny those 
inmates sex reassignment surgery even as a last resort flies in 
the face of the spirit of the Eighth Amendment. As Supreme 
Court Justice Thurgood M arshall stated in his Furman 
concurrence, the fluid meaning of the Eighth Amendment 
?must draw its meaning from the evolving standards of 
decency that mark the progress of a maturing society?.[172] 
Our society has matured enough to recognize that some 
transgender inmates do need drastic measures to treat severe 
mental distress which cannot be helped by traditional 
measures. It is time to extend Eighth Amendment protections 
to help those most in need. In doing so, the United States will 
join the ranks of many health organizations who have 
endorsed the WPATH standards of care. The country will 
help ease the cycle of recidivism and give transgender inmates 
a fighting chance to change. The courts will follow the logical 
conclusion that the Eighth Amendment demands, reflecting 
the principles of mercy and humility our legal system has 
tried to uphold since the Founding Fathers inked the Bill of 
R ights. 
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number of offenses. Death, of course, was the usual result.? Id 
at 317. 

[6] Id. at 318. 

[7] Id. at 317. 

[8] Wilkerson v. Utah, 99 U.S. 130 (1878) 

[9] ?Difficulty would attend the effort to define with 
exactness the extent of the constitutional provision which 
provides that cruel and unusual punishments shall not be 
inflicted; but it is safe to affirm that punishments of torture, . . 
. and all others in the same line of unnecessary cruelty, are 
forbidden by that amendment to the Constitution.? Id. at 
135-136. 

[10] Id.

[11] 136 U.S. 436 (1890).

[12] The Court reaffirmed that the Eighth Amendment does 
not apply to the states in O'N eil v. Vermont, 144 U.S. 323 
(1892). The O?N eil dissent would influence the Court in 
later holdings, where three justices wrote: ?That designation 
(cruel and unusual), it is true, is usually applied to 
punishments which inflict torture, such as the rack, the 
thumb-screw, the iron boot, the stretching of limbs, and the 
like, which are attended with acute pain and suffering. . . . 

The inhibition is directed, not only against punishments of 
the character mentioned, but against all punishments which 
by their excessive length or severity are greatly 
disproportioned to the offences charged. The whole 
inhibition is against that which is excessive.? Furman, 408 
U.S. at 323-324 (quoting In re Kemmler, 136 U.S. 339-340).

[13] Furman, 408 U.S. at 323.

[14] Id. at 242 (Douglas, J., concurring) ?The [Eighth] 
Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing 
society.?

[15] O?Neil v. Vermont, 144 U.S. 323 (1892) (holding that the 
Eighth Amendment did not apply to the States when a man 
convicted of 307 counts of illegally selling liquor was fined 
$6,140 and 54 years of hard labor if the fine was not timely 
paid). 

[16] Weems v. United States, 217 U.S. 349 (1910) (finding that 
15 years of hard labor, a lifetime of constant surveillance, and 
a loss of civil rights as punishment for falsifying an official 
document was cruel and unusual punishment for the purposes 
of the Eighth Amendment); See also Louisiana ex rel. Francis v. 
Resweber, 329 U.S. 459, 463 (1947) (?The traditional 
humanity of modern Anglo-American law forbids the 
infliction of unnecessary pain.?); Trop v. Dulles, 356 U.S. 86 
(1958) (holding that the loss of natural citizenship as applied 
to a wartime deserter was cruel and unusual punishment). 

[17] Gregg v. Georgia, 428 U.S. 153, 173 (1976). 

[18] Id.

[19] Gregg, 428 U.S. at 171 (quoting Furman v. Georgia, 408 
U.S. 238, 392?393 (1972) (Burger, C. J., dissenting)).

[19] Estelle v. Gamble, 429 U.S. 97, 103 (1976).

[20] Id. at 104 (citing Gregg, 428 U.S. at 173) Justice M arshall 
offered examples of deliberate indifference to serious medical 
needs: ?this is true whether the indifference is manifested by 
prison doctors in their response to the prisoner's needs or by 
prison guards in intentionally denying or delaying access to 
medical care or intentionally interfering with the treatment 
once prescribed. Regardless of how evidenced, deliberate 
indifference to a prisoner's serious illness or injury states a 
cause of action under [42 U.S.C. section] 1983.? Id. at 
104-105.

[21] Weems v. United States, 217 U.S. 349, 405 (1910).

[22] See Erickson v. Pardus, 551 U.S. 89, 93?94 (2007) (finding 
that an inmate stated a claim for an Eighth Amendment 
violation after the government terminated a prisoner?s 
treatment for Hepatitis C because state officials believed the 
prisoner was using drugs); Hudson v. McMillian, 503 U.S. 1, 
9?10 (1992) (holding that the use of excessive physical force 
against a prisoner may violate the Eighth Amendment where 
a prison guard beat an inmate); Helling v. McKinney, 509 U.S. 
25, 34?35 (1993) (finding that prisoner stated a claim for 
violation of Eighth Amendment rights after the prisoner was 
involuntary exposed to secondhand tobacco smoke); Wilson v. 
Seiter, 501 U.S. 294, 303?304 (1991) (finding that 
confinement conditions including overcrowding, excessive 
noise, and inadequate heating and cooling may alone or in 
combination amount to Eighth Amendment violation if 
prison officials show deliberate indifference). But see Whitley 
v. Albers, 475 U.S. 312, 320?321, 326 (1986), abrogated on 

-   -   -
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other grounds by Wilkins v. Gaddy, 559 U.S. 34 (2010) 
(finding that the shooting of prisoner during a prison riot 
without prior verbal warning did not violate prisoner's right 
to be free from cruel and unusual punishment); Rhodes v. 
Chapman, 452 U.S. 337, 341, 352 (1981) (finding that the 
government did not violate the Eighth Amendment by 
housing two inmates in one sixty-three square foot prison 
cell).

[24] See Ingraham v. Wright, 430 U.S. 651, 671 (finding that 
there was inadequate basis for uprooting the Eighth 
Amendment from its historical context and extending it to 
traditional disciplinary practices in public schools).

[25] Kosilek v. Spencer, 774 F.3d 63, 82 (1st Cir. 2014) (en 
banc) (citing Sires v. Berman, 834 F.2d 9, 12 (1st Cir.1987)).

[26] The first transgender woman housed at a prison ever to 
be approved for sex reassignment surgery was Shiloh Quine in 
2015, following a lengthy court battle at the state level. 
Kristine Phillips, A Convicted Killer Became the First U.S. 
Inmate to get State-Funded Gender-Reassignment Surgery, The 
Washington Post (Jan. 10, 2017, 6:10 A.M .). The 
spokeswoman for the California Department of Corrections 
and Rehabilitation said that the state is constitutionally 
required to provide medically necessary treatment for gender 
dysphoria; however, eighty percent of inmate requests for sex 
reassignment surgery were denied. Id. It was only after 
Quine?s 2015 lawsuit that the California Department of 
Corrections and rehabilitation agreed to cover Quine?s sex 
reassignment surgery and to allow transgender inmates to 
wear clothes and buy items from commissary consistent with 
their gender identity. Id. 

[27] FAQ: Equal Access to Health Care, Lambda Legal, 
https://www.lambdalegal.org/know- 
your-rights/article/trans-related-care- faq (?When the 
Affordable Care Act was enacted, the law?s antidiscrimination 
provisions created an important new tool to combat 
anti-LGBT and especially anti- transgender discrimination in 
health care. In a letter dated July 12, 2012, the Office of Civil 
R ights (OCR) in the federal Department of Health and 
Human Services (HHS) responded to a letter signed by 
Lambda Legal and the N ew Beginning Initiative confirming 
that the HHS prohibition against sex discrimination ?extends 
to claims of discrimination based on gender identity or failure 
to conform to stereotypical notions of masculinity or 
femininity? [and] also prohibits sexual harassment and 
discrimination regardless of actual or perceived sexual 
orientation or gender identity of the individuals involved.??)

[28] Dan Diamond, HHS Nearing Plan to Roll Back Transgender 
Protections, Politico (Apr. 24, 2019, 6:07 P.M .), 
https://www.politico.com/story/2019/04/24/hhs-transgender- 
1379336 (?The Trump administration is preparing to roll 
back protections for transgender patients while empowering 
health care workers to refuse care based on religious 
objections, according to three officials with knowledge of the 
pending regulations? . One rule would replace an Obama 
administration policy extending nondiscrimination 
protections to transgender patients, which have been blocked 
in court. A second rule would finalize broad protections for 
health workers who cite religious or moral objections to 
providing services such as abortion or contraception, a 
priority for Christian conservative groups allied with the 
administration.?) See also Ariana Eunjung Cha, Proposed HHS 
Rule Would Strip Obama-Era Protections for LGBTQ Individuals, 

The Washington Post (N ov. 1, 2019, 3:16 P.M .), 
https://www.washingtonpost.com/health/2019/11/01/new- 
hhs-rule-would-strip-obama-era-protections-lgbtq- 
individuals/ (reporting that the HHS under the Trump 
administration proposed a new rule which would allow 
organizations and individuals receiving HHS grant money to 
discriminate against LGBTQ individuals.) The HHS 
maintained that Obama-era protections forced religious 
groups to ?compromise their beliefs.? Id. Further, the HHS 
drafted a broad ?conscience? rule allowing healthcare 
providers to refuse to provide services if it violates the 
providers? religious beliefs. Id.

[29]  Emma Green, Health and Human Services and the 
Religious-Liberty War, The Atlantic (M ay 7, 2019), 
https://www.theatlantic.com/politics/archive/2019/05/hhs- 
trump-religious-freedom/588697/ (Farr Curlin, professor of 
bioethics at Duke University, stated that ?there have long 
been, and remain, principled objections? to gender-transition 
surgeries, ?based on the conclusion that these services are not 
consistent with the physician?s commitment to the patient?s 
health.?)

[30] N eda U laby, Health Care System Fails Many Transgender 
Americans, N PR: All Things Considered (N ovember 21, 
2017, 4:29 PM  ET), https://www.npr.org/series 
/559149737/you-me-and-them-experiencing-discrimination 
- in-america.

[31]  Id. (??R ight now, it?s very hard for a lot of [transgender] 
people to even find a primary care provider who?s willing to 
work with them?, said Kellan Baker, a doctoral candidate at 
Johns Hopkins University who studies how health policies 
affect gay, lesbian, queer and transgender Americans.?)

[32] Id. (?Planned Parenthood trains its staff to be sensitive to 
transgender people. M any of its health centers offer trans 
people a wide array of services, including primary care, 
annual exams and STD screenings. Currently, Planned 
Parenthood offers hormone replacement therapy at health 
centers in 17 states, and its national headquarters reports an 
80 percent increase in centers offering hormones to 
transgender patients from 2013 to 2015.?); Jamie Ducharme, 
Planned Parenthood Faces an Uncertain Road Without Title X 
Funding? and Patients May Struggle to Get Care, Time 
M agazine (Aug. 19, 2019), https://time.com/5655500/ 
planned-parenthood-title-x-funding/ (reporting that Planned 
Parenthood declined to accept Title X  funding rather than 
operate under a new regulation which prevents Title X  
providers from offering abortion referrals). The President of 
Planned Parenthood suggested that operating without Title X  
funding would be like ?holding an umbrella during a 
tsunami?; Planned Parenthood is Title X?s biggest 
beneficiary. Ducharme, supra.  

[33] See U laby, supra note 30.

[34] Blake Ellis, Transgender and Struggling to Pay Medical Costs, 
CN N  (Aug. 22, 2014, 5:40 P.M .), https://money.cnn. 
com/2013/08/ 22/pf/transgender-medical-costs/index.html. 

[35] Id. Indeed, the total cost of gender transition can greatly 
exceed $30,000, particularly when complications arise after 
surgery. Tim Chevalier, a transgender man from California, 
incurred $50,000 in medical bills after an emergency forced 
him back to the hospital after a procedure. 

[36] N eda U laby, Health Care System Fails M any 



41

Transgender Americans, N PR (N ovember 1, 2017, 4:29 
P.M .), https://www.npr.org/sections/health-shots/2017/11/ 
21/564817975/health-care-system-fails-many-transgender- 
americans. According to an N PR poll, 31% of transgender 
Americans lack regular access to medical care. Id. This can 
often be attributed to a lack of employment opportunity 
among the transgender community; a significant plurality of 
Americans accesses healthcare insurance through their jobs. 
Id.; Joseph Zellabos-Roig, A Majority of Americans with 
Employer-Based Health Insurance Don't Mind if it Changes to 
Medicare for All ?  As Long As They Can Keep Their Current 
Coverage, Business Insider (Aug. 8, 2019, 12:35 P.M .), 
https://www.businessinsider.com/most-americans-employer- 
based-plans-healthcare-medicare-for-all-2019-8 (a 2019 
survey found that 44% of respondents were on an 
employer-based health insurance plan). Tellingly, the 
unemployment rate among the transgender community in 
2015 was 15%, three times the national average. U laby, supra.

[37]  Tim Mullaney, Employee Health Insurance, Obamacare 
M ake Sex Change a N ew Reality for 1.4 M illion Americans, 
CN BC (M ar. 27, 2018, 9:58 A.M .), https://www.cnbc.com/ 
2018/03/27/work-health- insurance-obamacare-coverage-spur 
-sex-change-surgery-boom.html (?[I]n Texas, for example, 
M edicaid and insurance provided to state employees doesn?t 
cover gender-affirmation surgery. But in places like N ew 
York and California it?s routine. A total of 17 states plus 
Washington, D.C., have issued guidelines for M edicaid 
coverage of gender surgery, according to the Center for 
Transgender Equality.?)

[38] N elson Sanchez, John Sanchez, and Ann Danoff, Health 
Care Utilization, Barriers to Care, and Hormone Usage Among 
Male-to-Female Transgender Persons in New York City, 99 Am. J. 
of Pub. Health 713, 713 (2009) (?[T]he prevalence of 
unsupervised hormone use reportedly ranges from 29% to 
63% within urban groups of male-to-female transgender 
persons, posing significant health risks to transgender 
clients.?)

[39] Id. (?One serious potential risk is that of H IV 
seroconversion from needle sharing or parenteral 
administration of hormones. Although no data exist on the 
incidence of H IV infection secondary to needle sharing, a 
review of US-based H IV prevention literature found an 
average H IV prevalence of 27.7% (range=16%-68%) among 
male-to-female trans persons. Hormone therapy regimens 
pose additional health risks to transgender clients, the most 
serious of which is hypercoagulabilty associated with estrogen 
administration. [...] [M ]any clients use high-dose hormone 
regimens and utilize multiple hormones concurrently without 
medical supervision in the belief that this will achieve faster 
results.?) 

[40] George R . Brown, Qualitative Analysis of Transgender 
Inmates? Correspondence: Implications for Departments of Correction, 
20 J. of Correctional Health Care 334-335, 337 (2014). 
Transgender inmates across multiple states reported difficulty 
obtaining evaluations for gender identity disturbances. Id.

[41] Id. at 339-340 (?Autocastration in prison settings is most 
often associated with a primary diagnosis of GID that is 
untreated or undertreated, with numerous examples of such 
behaviors occurring in corrections facilities in multiple 
countries. Five percent (n=6) of the inmates writings 
reviewed in this survey reported attempted or completed 
autocastration while incarcerated.?); Jillian Keenan, Getting 

Hormones and Surgery for Transgender Prisoners, The Atlantic 
(August 23, 2013). 

[42] Brown, supra note 35 at 335 (?Transgender inmates 
suffer inordinately from mental health problems, such as 
depression and suicidality.?) 

[43] Id. 

[44] Id. at 336. A shocking 42% of transgender inmates in the 
study self-reported abuse; 23% reported physical abuse and 
harassment and 19% reported sexual mistreatment, either by 
guards or other inmates. Id. 

[45] Keenan, supra note 36 (?Transgender prisoners, and 
especially transgender women, are also at a much higher risk 
of violence and sexual assault. H istorically, transgender 
prisoners have been placed in ?non-punitive administrative 
segregation?? a euphemism for solitary confinement? for 
their own protection.?)  

[46] Id.

[47] Cuoco v. Moritsugu, 222 F.3d 99, 106 (2nd Cir. 2000) 
(?Courts have repeatedly held that treatment of a psychiatric 
or psychological condition may present a ?serious medical 
need?.... There is no reason to treat transsexualism differently 
than any other psychiatric disorder. Thus ... plaintiff's 
complaint does state a ?serious medical need??) (quoting 
Meriwether v. Faulkner, 821 F.2d 408, 413 (7th Cir.1987)). 

[48] De?Lonta v. Angelone, 330 F.3d 630, 634 (4th Cir. 2003) 
(?De'lonta's need for protection against continued 
self-mutilation constitutes a serious medical need to which 
prison officials may not be deliberately indifferent. [...] And, 
nothing in the record refutes the allegation that Appellees 
know that De'lonta's compulsive self-mutilation began after 
the discontinuation of her hormone therapy. N or does the 
limited record before us demonstrate any justification 
(although there may be one not yet disclosed) for either the 
policy requiring termination of De'lonta's hormone treatment 
or the alleged denial of any other treatment to prevent her 
continuing self- inflicted injuries.?). 

[49] Fields v. Smith, 653 F.3d 550, 555 (7th Cir. 2011). The 
Seventh Circuit, in doing so, acknowledged that it in 
previous decisions ruled transgender inmates had no right to 
estrogen or hormone therapy. Id. (citing Meriwether, 821 F.2d 
at 413 and Maggert, 131 F. 3d at 671). The court also 
acknowledged that, although gender identity dysphoria 
treatment is expensive, so are many other common treatments 
provided to inmates, such as coronary bypass and kidney 
transplant surgery. Id.  

[50] United States v. Varner, 948 F.3d 250, 252 (5th Cir. 2020). 
The Fifth Circuit declined to grant the transgender plaintiff?s 
request to change the name on her judgment of conviction for 
child pornography on procedural grounds, particularly lack of 
jurisdiction. Id. at 252, 253. The court then declined to grant 
Varner?s request to change her pronouns because there is ?no 
authority? dictating courts must refer to transgender litigants 
by their preferred pronouns. Id. at 254-255. The court went 
even so far as to suggest using litigants? preferred pronouns 
was ?purely?  courtesy.? Id. at 255. 

[51] 34 U.S.C. 12291(b)(13)(A) (Current through P.L. 
116-108 2019). However, the Violence Against Women Act 
expired in February of 2019 after Congress failed to 
reauthorize the legislation. Kate Thayer, The Violence Against 
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Women Act Has Expired. Advocates Say That Sends a Dangerous 
Message and are Pushing for Permanent Protections, Chicago 
Tribune (Feb. 21, 2019, 11:05 A.M .), 
https://www.chicagotribune.com/lifestyles/ct- life-violence- 
against-women-act-expired-20190220-story.html. 

[52] 18 U.S.C. § 249(a)(2)(A) (Current through P.L. 
116-108). 

[53] 34 U.S.C. § 30503(a)(1)(C) (Current through P.L. 
116-108). 

[54] 20 U.S.C. § 1092 (f)(1)(F)(ii) (Current through P.L. 
116-108). 

[55] Alexander K irkpatrick, The Caged Bird Sings of Freedom: 
Why Allowing Sex-Reassignment Surgery for Transgender Life 
Prisoners Facilitates Rehabilitation and Reconciliation, 26 S. Cal. 
Rev. L. & Soc. Just. 37, 39 (2016-2017).

[56] See G.B. v. Lackner, 80 Cal. App. 3d 64, 70?71 (1978).

[57] See Lackner, 80 Cal. App. 3d at 70?71; O?Donnabhain v. 
C.I.R., 134 T.C. 34, 76?77 (holding that a transgender 
woman could deduct sex confirmation surgery and hormone 
therapy costs from her income as a necessary medical 
expense).

[58] See Reid v. Griffin, 808 F.3d 1191, 1192 (8th Cir. 2015) 
(holding that transgender inmate had no right to hormone 
therapy after inmate attempted self-castration and was put on 
suicide watch); White v. Farrier, 849 F.2d 322, 327 (8th Cir. 
1988) (noting the government?s contention was that ?the 
State has a legitimate interest in not having a male with 
female breasts in a male prison and in not placing persons 
with functional male genitals in a female prison?); Supre v. 
Ricketts, 792 F.2d 958, 962?963 (10th Cir. 1986) (holding 
that federal law does not require prison officials to administer 
estrogen therapy to a ?transsexual inmate? because estrogen 
therapy is ?controversial?).

[59] See Maggert v. Hanks, 131 F.3d 670, 671-672 (7th Cir. 
1997) (finding that transgender inmate was not entitled to sex 
hormone therapy as treatment for gender dysphoria under the 
Eighth Amendment). See also Brooke Acevedo, The 
Constitutionality and Future of Sex Reassignment Surgery in United 
States Prisons, 28 H astings Women's L.J. 81, 86 (2017).

[60] Edmo v. Corizon, Inc., 935 F.3d 757, 797 (9th Cir. 2019).

[61] Gibson v. Collier, 920 F.3d 212 (5th Cir. 2019); Kosilek v. 
Spencer, 774 F.3d 63 (1st Cir. 2014) (en banc). 

[62] Report of Dr. David Seil, M .D., February 23, 2003, in 
the case of Michelle Lynn Kosilek v. Howard Clarke et. al., 2003 
WL 25910594 (D. M ass. 2003). 

[63] Id.

[64] Id.

[65] Id.

[66] Id.

[67] Id.

[68] Id.

[69] Id.

[70] Kosilek, 774 F.3d at 63. 

[71] Id. Kosilek had, once before, filed for injunctive relief 

under the Eighth Amendment, a case which the First Circuit 
labels as ?Kosilek I?. Id. At the time, M s. Kosilek was 
receiving only ?supportive therapy? for her dysphoria. Id. The 
district court found for the defendant, the Department of 
Corrections, because it believed the Department of 
Corrections refused to provide Kosilek any further treatment 
due to security concerns. Id. However, the district court 
warned the department of corrections that supportive therapy 
was not sufficient, especially in light of Kosilek?s suicide 
attempts. Id. Later, in ?Kosilek II?, or M s. Kosilek?s second 
trial for injunctive relief under the Eighth Amendment, the 
district court dismissed the Department of Corrections? 
primary security concerns as ?pretextual? and ?greatly 
exaggerated?. Kosilek v. Spencer, 889 F. Supp. 2d 190, 241 (D. 
M ass. 2012). The Department of Corrections had alleged it 
was concerned that allowing M s. Kosilek to receive sex 
reassignment surgery would encourage other inmates to 
manipulate prison officials to receive the same treatment and 
also that transporting M s. Kosilek for sex reassignment 
surgery would allow her the opportunity to escape. Id. The 
court reasoned that the Department of Corrections was 
actually primarily concerned with the political and social 
ramifications of allowing M s. Kosilek sex change surgery, 
which is not a permissible reason to deny an inmate medical 
care. Id. at 240. 

[72] Kosilek, 774 F.3d at 63. 

[73] Id. at 86. 

[74] Id. (?Kosilek emphasizes that doctors at both UM ass and 
Fenway Clinic? doctors hired by the DOC? confirmed at 
trial that SR S was ?medically necessary.? The failure to 
provide treatment, these doctors testified, would almost 
certainly lead to a deterioration in Kosilek's mental state and a 
high likelihood of self-harming behaviors. In light of this risk, 
and given that they believed Kosilek had successfully met all 
eligibility criteria for SR S, these doctors believed that any 
course of treatment excluding SR S is insufficient to treat 
Kosilek's GID.?)

[75] Id. at 88-89. The court disagreed with the district judge, 
appearing to agree that a reasonable doctor could find an 
inmate could not truly live as a woman in a prison 
environment. Id. at 88. The court pointed out three doctors 
opined that an inmate could not complete a ?real life 
experience? as a woman in a prison, absent a ?variety of 
societal, familial, and vocational pressures? that exist in the 
real world. Id. It should be noted that Kosilek was sentenced 
to life in prison without the possibility of parole and would 
likely never see the world outside prison bars again. Id. at 
68-69.

[76] Id. at 86-89.

[77] Id.

[78] Id. at 89-90 (?Beginning in 2003, [the Department of 
Corrections] has provided hormones, electrolysis, feminine 
clothing and accessories, and mental health services aimed at 
alleviating her distress. The parties agree that this care has led 
to a real and marked improvement in Kosilek's mental state. 
[...] The question is whether the decision not to provide 
SR S--in light of the continued provision of all ameliorative 
measures currently afforded Kosilek and in addition to 
antidepressants and psychotherapy? is sufficiently harmful to 
Kosilek so as to violate the Eighth Amendment. It is not.?)
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[79] Id. at 90.

[80] Id.

[81] Id. at 91. 

[82] Id. at 92.

[83] Id.

[84] Id.

[85] Id. at 91-92. 

[86] Id. at 96. 

[87] Id. at 96 (?The majority turns a blind eye to binding 
precedent, opting instead to cobble together law from other 
circuits and non-Eighth Amendment jurisprudence to 
formulate a standard of review that, though articulated as one 
of variable exactitude, amounts to sweeping de novo review. 
Armed with the ability to take a fresh look at findings that 
clearly warranted deference, the majority easily steps into the 
trial judge's shoes? the inarguable superiority of the judge's 
ability to marshal facts, assess motive, and gauge credibility all 
but forgotten.?)

[88] Id.

[89] Id. at 98-99.

[90] Id. at 102-104. As mentioned previously, the court points 
out Dr. Schmidt departed from the H arry Benjamin 
Standards of Care. Id. The court appears to be referring to the 
H arry Benjamin International Gender Dysphoria Association 
Standards of Care. See World Prof?l Ass?n for Transgender Health, 
Standards of Care for the Health of Transsexual, Transgender, and 
Gender-Nonconforming People 1, n. 1 (7th ed. 2011) 
(https://www.wpath.org/media/cms/Documents/SOC%20v7/ 
Standards%20of%20Care_V7%20Full%20Book_English. 
pdf). The H arry Benjamin International Gender Dysphoria 
Association changed its name to the World Professional 
Association for Transgender Health (WPATH) and changed 
the name of its Standards of Care accordingly. See Id. In turn, 
the N inth Circuit relied upon the WPATH Standards of Care 
in Edmo v. Corizon. Edmo, 935 F.3d at 769. M any other courts 
had relied upon the H arry Benjamin or the WPATH 
Standards of Care before Kosilek, which Judge Thompson 
identifies as evidence that Dr. Schmidt was an outlier in 
disagreeing with them. See, e.g., De'lonta v. Johnson, 708 F.3d 
520, 522?23 (4th Cir.2013) (stating that the H arry Benjamin 
Standards of Care are ?the generally accepted protocols for 
the treatment of GID?); Soneeya v. Spencer, 851 F. Supp. 2d 
228, 231 (D. M ass. 2012) (noting that the ?course of 
treatment for Gender Identity Disorder generally followed in 
the community is governed by the ?Standards of Care? ?); 
O'Donnabhain v. Comm'r of Internal Revenue, 134 T.C. 34, 65 
(U.S. Tax Ct. 2010) (indicating that the Standards are 
?widely accepted in the psychiatric profession, as evidenced 
by the recognition of the standards' triadic therapy sequence 
as the appropriate treatment for GID and transsexualism in 
numerous psychiatric and medical reference texts?).

[91] Id. at 108 (?The majority's presumption that the 
existence of varying medical opinions should insulate the 
DOC is not only an unpreserved, unsupported argument but 
it has very troubling implications. It gives correctional 
departments serious leeway with the Eighth Amendment. If 
they do not want to provide a prisoner with care 
recommended by one or more than one medical provider, 

they need only find a doctor with a differing mind set 
(typically not a difficult task). It is no stretch to think that 
might be what happened here.?)

[92] Gibson, 920 F.3d at 212. 

[93] Id. at 216-218. It should be noted that the court here 
referred to the plaintiff using male pronouns. Id. (?Scott Lynn 
Gibson is a transgender Texas prison inmate in the custody of 
the Texas Department of Criminal Justice (TDCJ) in 
Gatesville. [...] Gibson was born male. But as his brief 
explains, he has been diagnosed as having a medical condition 
known today as ?gender dysphoria? or ?Gender Identity 
Disorder? (GID). He has lived as a female since the age of 15 
and calls himself Vanessa Lynn Gibson.?) The case name itself 
also reflects the court?s attitude towards Gibson?s gender 
preferences: ?Scott Lynn Gibson, also known as Vanessa 
Lynn, Plaintiff-Appellant.? Id. at 212. This case name stands 
in contrast to the First Circuit Court?s decision, where the 
plaintiff was identified as ?M ichelle Kosilek?. Kosilek, 774 
F.3d at 63. I instead refer to the plaintiff using female 
pronouns according to common courtesy. 

[94] Id. at 219. 

[95] Id.

[96] De'lonta v. Johnson, 708 F.3d 520, 522?23 (4th Cir.2013); 
Soneeya v. Spencer, 851 F. Supp. 2d 228, 231 (D. M ass. 2012); 
O'Donnabhain v. Comm'r of Internal Revenue, 134 T.C. 34, 65 
(U.S. Tax Ct. 2010); supra, note 89. 

[97] Gibson, 920 F.3d at 221. 

[98] Id. at 221-222 (?Dr. Schmidt expressed hesitation to 
refer to the [WPATH] Standards of Care, or the 
recommendation for [sex reassignment surgery], as medically 
necessary. [...] Cynthia Osborne?  a gender specialist?  did 
not view [sex reassignment surgery] as medically necessary in 
light of ?the whole continuum from noninvasive to invasive? 
treatment options available to individuals with [gender 
dysphoria]. Dr. Levine expressed concerns that later versions 
of WPATH were driven by political considerations rather 
than medical judgment.?) 

[99] Id. at 223. 

[100] Id. at 221. 

[101] Id. at 227-228.

[102] Id. at 218. 

[103] Id. at 223. 

[104] Id. at 224.

[105] Id.

[106] Id.

[107] Id. at 225 (referring to the Kosilek dissenting opinion, 
?To quote the dissent: ?[T]he majority in essence creates a de 
facto ban on sex reassignment surgery for inmates in this 
circuit.... [T ]he precedent set by this court today will 
preclude inmates from ever being able to mount a successful 
Eighth Amendment claim for sex reassignment surgery in the 
courts.??). However, a closer look at the Kosilek majority 
opinion shows the en banc court expressly denounced this 
viewpoint. After the plaintiff suggested the Kosilek opinion 
would create a de facto ban on sex reassignment surgery, the 
First Circuit wrote, ?We do not agree. ?  [A]ny such policy 
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[creates a blanket policy regarding sex reassigment surgery] 
would conflict with the requirement that medical care be 
individualized based on a particular prisoner's serious medical 
needs.? Kosilek, 774 F.3d at 90?91. See also Roe v. Elyea, 631 
F.3d 843, 862?63 (holding that a department of corrections? 
failure to consider the prisoner?s individual needs may 
constitute a violation of the Eighth Amendment).

[108] Gibson, 920 F.3d at 217. 

[109] Id. at 242 n.2.

[110] Kosilek, 774 F.3d at 90; Gibson, 920 F.3d at 216.

[111] Gibson, 920 F.3d at 231 (Barksdale, R ., dissenting).

[112] Id. at 226?227. Summary judgment may be entered 
against a party which fails to show it will be able to prove an 
essential element of its case ?after adequate time for 
discovery?.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 
But the district judge sua sponte granted summary judgment in 
favor of the defendant on the merits of Gibson?s Eighth 
Amendment claims without notice and without giving 
Gibson leave to respond, before discovery had commenced. 
Gibson, 920 F.3d at 228, 230 (Barksdale, R ., dissenting). Both 
the district judge and the Fifth Circuit put the burden on 
Gibson to prove there was  a medical consensus as to the 
efficacy of sex reassignment surgery; however, since Gibson 
was not the moving party, the defendant actually had the 
burden of proving that there was no medical consensus. 
Gibson, 920 F.3d at 232 (Barksdale, R ., dissenting). 
Therefore, the Fifth Circuit appears to ignore procedural 
error in its ruling.

[113] Gibson, 920 F.3d. at 227, 231. 

[114] Id.

[115] Edmo, 935 F.3d at 771?72. 

[116] Id.

[117] Id.

[118] Id. at 772.

[119] Id.

[120] Id.

[121] Id.

[122] Id.

[123] Id.

[124] Edmo, 935 F.3d at 768?771, 785. 

[125] Id.

[126] Id. at 786.

[127] Id.

[128] Id. (quoting Hunt v. Dental Dep?t, 865 F.2d 198, 200 (9th 
Cir. 1989)); see also Gibson, supra, note 61 at 235.

[129] Edmo, 935 F.3d at 794?95.

[130] Id. at 795. 

[131] Id.

[132] Id.

[133] Kosilek, supra, note 61 at 77-79; Edmo, 935 F.3d at 789.  
The court pointed out the idea that transgender prisoners 

could never qualify for sex reassignment surgery is something 
like a Catch-22. Id. at n. 17 (?In concluding that Edmo does 
not meet the sixth WPATH criterion, Dr. Garvey expressed 
concern that there is a lack of evidence regarding GCS in 
prison settings. That rationale acts as self- fulfilling prophecy. 
If prisons and prison officials deny GCS to prisoners because 
of a lack of data, the data will never be generated, and the 
cycle will continue.?)

[134] Edmo, 935 F.3d at 790.

[135] Id. 

[136] Kosilek, 774 F.3d at 91?92; Gibson, 920 F.3d at 222. 
Unlike Edmo, Kosilek improved after receiving hormone and 
psychiatric therapy. Kosilek, 774 F.3d at 90. There was a 
?significant passage of time? after she received treatment 
where she stopped exhibiting symptoms of suicidal ideation 
or attempted to self-castrate. Id. It is less clear whether Gibson 
suffered just as strongly after receiving hormone therapy than 
he had before receiving hormone therapy. Gibson, 920 F.3d at 
217. Gibson averred that she was depressed, had attempted to 
castrate herself, and had attempted to commit suicide three 
times, although her suicide attempts were sometimes 
unrelated to her gender dysphoria. Id. 

[137] Edmo, 935 F.3d at 793?94.

[138] Id. The court quoted a helpful analogy: ?imagine that 
prison officials prescribe a painkiller to an inmate who has 
suffered a serious injury from a fall, but that the inmate?s 
symptoms, despite the medication, persist to the point that he 
now, by all objective measure, requires evaluation for surgery. 
Would prison officials then be free to deny him consideration 
for surgery, immunized from constitutional suit by the fact 
they were giving him a painkiller? We think not.? Id. at 
793?94 (quoting De?lonta, 708 F.3d at 526).

[139] Kosilek, 774 F.3d at 89?90; Gibson, 920 F.3d at 225; 
Edmo, 935 F.3d at 793. 

[140] Edmo, 935 F.3d at 793.  

[141] Id. at 769. 

[142] Sarah M iller, Transgender Inmates: A Systems-Based Model 
for Assessment and Treatment Planning, Psychological Services 1, 
2 (2018). 

[143] Edmo, 935 F.3d at 769 (citing Edmo v. Idaho Dep?t of 
Corr., 358 F. Supp. 3d 1103, 1111 (D. Idaho 2018). See also 
Emanuella Grinberg, What is medically necessary treatment for 
gender-affirming health care?, CN N  (June 20, 2019), 
https://www.cnn.com/2018/05/31/health/transgender- 
medically-necessary-procedures/index.html (calling the 
WPATH standards of care a ?set of flexible clinical guidelines 
that the world's leading medical associations and courts of law 
follow?).

[144] World Prof?l Ass?n for Transgender Health, Standards of 
Care for the Health of Transsexual, Transgender, and 
Gender-Nonconforming People 5 (7th ed. 2011) 
(https://www.wpath.org/media/cms/Documents/SOC%20v7 
/Standards%20of%20Care_V7%20Full%20Book_English. 
pdf). 

[145] Id. 

[146] Id. at 54.

[147] Id. at 55. See also Edmo, 935 F.3d at 770 (citing Jae 
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Sevelius & Valerie Jenness, Challenges and Opportunities for 
Gender-Affirming Healthcare for Transgender Women in Prison, 13 
Int?l J. Prisoner Health 32, 36 (2017) (?N egative outcomes 
such as genital self-harm, including autocastration and/or 
autopenectomy, can arise when gender-affirming surgeries 
are delayed or denied.?)).

[148] Coleman Et al., supra note 144, at 107. 

[149] Id. at 2. 

[150] Reid, 808 F.3d at 1193; Farrier, 131 F.3d at 327; Supra, 
792 F.2d at 962?63.

[151] Coleman Et al., supra note 144 at 1.

[152] Id.

[153] Id. at 2.  

[154] Id. at 5.

[155] Id. at 13.

[156] Id. at 23?24. The WPATH standards of care ask 
psychiatric professionals to evaluate clients based on the 
context of the client?s psychological adjustment. Id. ?Th[is] 
evaluation includes, at a minimum, assessment of gender 
identity and gender dysphoria, history and development of 
gender dysphoric feelings, the impact of stigma attached to 
gender nonconformity on mental health, and the availability 
of support from family, friends, and peers (for example, 
in-person or online contact with other transsexual, 
transgender, or gender-nonconforming individuals or 
groups).? Id.

[157] M iller, supra note 144 at 1. Because the prison 
environment is strict and inmates are not allowed certain 
property (for example, undergarments or makeup), 
transgender inmates may suffer from dysphoria if they are not 
properly diagnosed. Id. 

[158] Daphna Stroumsa, The State of Transgender Health Care: 
Policy, Law, and Medical Frameworks, 104 Am. J. Pub. Health 
(M arch 2014), http://www.ncbi.nlm.nih.gov/pmc/articles/ 
PM C3953767/.  

[159] Id; United States Profile, Prison Policy Initiative, 
https://www.prisonpolicy.org/profiles/US.html (last visited 
M arch 30, 2020). 

[160] Stroumsa, supra note 158. 

[161] Jae Sevelius and Valerie Jenness, Challenges and 
opportunities for gender-affirming healthcare for transgender women in 
prison, 13 Int?l J. Prisoner Health 32, 35 (2017). 

[162] Id.

[163] Id. See also Edmo, 935 F.3d at 757.  

[164] Edmo, 935 F.3d at 757.

[165] Jae Sevelius and Valerie Jenness, Challenges and 
opportunities for gender-affirming healthcare for transgender women in 
prison, 13 Int?l J. Prisoner Health 32, 35 (2017). These 
behaviors also appear in transgender children raised in homes 
hostile to their gender identity; these children experience 
?depression, anxiety, fear, anger, self-mutilation, low 
self-esteem, and suicidal ideation?. Gerald M allon and Teresa 
DeCrescenzo, Transgender Children and Youth: A Child Welfare 
Practice Perspective, 85 Child Welfare 215, 217 (2006). These 
hostile homes could be comparable environments, albeit often 

less dangerous, to the prison environment, where inmates 
suffer discrimination and sexual assault due to their gender 
identity.  

[166] Gerald M allon and Teresa DeCrescenzo, Transgender 
Children and Youth: A Child Welfare Practice Perspective, 85 Child 
Welfare 215, 224 (2006) (?[Transgender youth] may run away 
from home and live on the streets, or they may seek to escape 
the pain of their lives using substances. ?  [T ]rans youth also 
are at significantly higher risk for suicide. Because of severe 
employment discrimination, transgender youth who are 
homeless, runaways, or throwaways may need to find work in 
the sex industry to survive and pay for their hormones, 
electrolysis, cosmetic surgery, and genital reassignment 
surgery.?)

[167] Alexander K irkpatrick, The Caged Bird Sings of Freedom: 
Why Allowing Sex-Reassignment Surgery for Transgender Life 
Prisoners Facilitates Rehabilitation and Reconciliation, 26 S. Cal. 
Rev. L. & Soc. Just. 37, 53 (2016-2017). 

[168] Id. at 62-65. 

[169] Id. 

[170] Id. at 64. 

[171] See supra, note 112. 

[172] 408 U.S. at 327 (quoting Trop v. Dulles, 356 U.S. 86, 
101 (1958)). 
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The current academic and 
economic success of Asian 
Americans masks the fact 
that they still face 
discrimination.  N ot until 
1952 could Asian American 
immigrants become United 
States citizens.  Even as late 
as the 1980?s, U.C. 
Berkeley and UCLA 
discriminated against Asian 
Americans in admission 
decisions, analogous to the 
quotas imposed on Jewish 
students by elite Eastern 
institutions earlier in the 
twentieth century.

    The history of voluntary 
immigration to the United 
States is a history of 
discrimination after the 
original British and Scottish 
immigrants as if immigrants 
had to prove themselves 
upon entry into the United 
States, starting with the 
Irish Catholics.[1] As late as 
1900 the following sign was 
in Boston windows: 
?N IN A,? meaning ?N o 
Irish N eed Apply.? The 
Chinese, Japanese, Italians, 
Poles and Jews faced 
tremendous discrimination, 
as do H ispanics today. The 
elite Ivies and other private 
universities discriminated 
against Jewish students 
when we graduated from 
high school, just as they 
discriminate against Asian 

Professor Binder's career teaching Antitrust, Environmental Law, Torts, 
and Toxic Torts at law schools nationwide spans more than four decades. 
He has served as a consultant to a variety of organizations, ranging from 
the Army Corps of Engineers to Cesar Chavez and the United Farm 
Workers. In September 1996, Professor Binder received the N ational 
Award of M erit from the Association of State Dam Safety Officials for 
his contributions to promoting dam safety over the preceding two 
decades. He graduated first in his class at the University of San Francisco 
School of Law and received his LL.M . and S.J.D. degrees from the 
University of M ichigan Law School. Professor Binder served as the 
President of the Chapman University Faculty Senate during the 
2006-2007 academic year and as chair of the Environmental Law 
Section of The Association of American Law Schools for 2011-2012. 

A H ISTORY OF ANT I-ASIAN 
ANI MUS I N AMERICA

Pr of essor  D enis Binder

American applicants today, 
using the same arguments 
they raised against the 
Jewish students, often 
referred to as ?public high 
school? students. 

    The Irish immigrants 
fleeing the potato famine 
came to America on ships 
often called ?coffin ships? 
because of their high 
mortality rates. These same 
vessels earlier transported 
slaves to the United States, 
but usually with a lower 
mortality rate. The slaves 
had economic value in the 
United States. The English 
simply wanted the Irish out 
of Ireland. Even today many 
4th and 5th generation Irish 
Americans loathe the 
British just as generations of 
Armenian Americans hate 
the Turks.

     Some of us took a 
California history course in 
high school. I?m not sure 
the text book covered the 
history of racial 
discrimination against 
Asians, but I read a lot of 
history on the outside and 
became familiar with the 
awful story.

      Asian Americans faced 
discrimination in education, 
employment, immigration, 
law enforcement, housing, 
marriage, property rights, 
and voting. Racism started 
early in the West.  The 

Int r od uc t io n California legislature 
enacted in 1852 a ?Foreign 
M iner?s License Tax? of $3 
per month to discourage 
Chinese miners.

     San Francisco, beginning 
in 1850, prohibited Chinese 
from attending the public 
schools, and then followed 
the 1896 Plessy v. Ferguson 
[2] decision of ?separate but 
equal? schools.  A 
California school law of 
1860 excluded ?N egroes, 
M ongolians and Indians? 
from the public schools.  
The California Supreme 
Court held in 1854 that a 
Chinese could not testify 
against a Caucasian.[3]   
California?s 1879 
Constitution explicitly 
denied the vote to idiots, 
insane persons and ?natives 
of China.?[4]  San 
Francisco banned 
?Chinese? laundries, but 
allowed ?French? laundries.

    A famous photograph of 
the meeting of the Central 
Pacific railroad and the 
Union Pacific Railroad in 
Promontory Point Utah has 
been widely published. The 
photo omits the Chinese 
laborers who did most of 
the construction of the 
Central Pacific.

     Race riots and murder 
plagued Chinese 
populations throughout the 
1800s.  Scores of Chinese 

were killed in two notable 
instances.  On October 24, 
1871, 18 Chinese men and 
boys were killed in riots by 
500 Anglos in Los Angeles.  
Rock Springs, Wyoming, 
witnessed the Chinese 
M assacre of 1885, in which 
Caucasian miners killed 28 
Chinese, wounded 15, and 
chased hundreds out of the 
town. Individual lynchings 
were widespread. Very few 
Caucasians were ever 
successfully prosecuted for 
murdering Chinese 
immigrants. 

     The 1882 Chinese 
Exclusion Act[5] initially 
suspended Chinese 
immigration for ten years 
and further held Chinese 
immigrants were ineligible 
to become naturalized 
citizens.  It was renewed 
several times. The Japanese 
faced the same racism when 
they started immigrating to 
the mainland of the West 
Coast a century ago.  
Indeed, the Johnson-Reed 
Immigration Act (Japanese 
Exclusion Act of 1924) 
restricted all Asians from 
entering the United 
States.[6]  Conversely, 
Congress extended 
?naturalization? to 
African-Americans in 1870.

     California professional 
licensing measures excluded 
Asian non-citizens from 
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several professions and occupations, including attorneys, 
physicians, teachers, pharmacists, veterinarians, hairdressers, 
cosmetologists, barbers, funeral directors, peddlers, and 
hunters.

    California also led the way for several western states in 
1913[7] and 1920 by enacting Asian Land Exclusion Laws 
designed to prelude land ownership by ?aliens ineligible for 
citizenship,? which under federal law meant 
Asian-Americans.[8] The penalty for violating the statutes 
would be forfeiture of the land to the State. (Sidebar, scores of 
Chinese Americans were able to claim citizenship because the 
San Francisco Earthquake and Fire of 1906 destroyed City 
H all and the birth records. Who was to say they emigrated 
rather than being born in the U.S.?)

    The culmination of the animus was the internment of 
Japanese American citizens in concentration camps in World 
War II pursuant to President Roosevelt?s Executive Order 
9066.[9] The two major agitators for the internment were 
Lieutenant General John L. DeWitt of the Western Defense 
Command and California Attorney General Earl Warren ? 
Yes, that Earl Warren. He never apologized for the 
internments. (Incidentally the large Japanese population in the 
H awaiian Islands were not interned  because they were the 
workforce on the islands).

The Japanese concentration camps were my first introduction 
to racism. I was 4 or 5 getting allergy shots at the Stanford 
M edical Center on Webster Street in the Fillmore. (It 
subsequently moved to the Stanford campus). M y mom 
pointed out a Japanese American nurse in the far side of the 
large room. M y mom said she was in a concentration camp in 
World War II. The way she said it made it clear the nurse had 
done nothing wrong but the country had. 

    I believe that if we adopt ?cancel culture,? then Earl 
Warren?s name should be erased from the Berkeley campus. 

    San Francisco?s witnessed race riots led by the fire brand 
Denis Kearney and the Workingmen?s Party of California. 
They were upset that the Chinese workers would work harder 
for less pay. He ended every speech with ?And whatever else, 
the Chinese must go.? July 23-23, 1877 was a pogrom against 
the Chinese. The riots killed 4 and caused over $100 million 
in damages. 30 smaller communities in California had riots 
and often forced the Chinese out. Oregon and Washington 
weren?t much better.

     San Francisco?s ban on Chinese laundries was struck down 
by the U.S. Supreme Court in 1886    in the famous case of 
Yick Woo v. Hopkins[10] on equal protection grounds.

    Then came the Bubonic Plague of 1900-1904. The city saw 
the need to quarantine Chinatown, the center of the impacted 
area. The line was not drawn in a circle, square, rectangle, or 
parallelogram, but in a carefully drawn irregular line 
encompassing just the Chinese residents, but not any adjoining 
or neighboring non-Chinese residences or businesses. That 
too was struck down on equal protection grounds.[11]

    The Asian immigrants and their progeny were also subject 
to the miscegenation laws and restrictive covenants in deeds 
prohibiting the sale of the property to Asians. Both restrictions 
were subsequently struck down by the Supreme Court.[12] 
An additional form of discrimination was the widespread use 
of racist slurs

     The history of Asian immigration to the United States, 

starting with the Chinese in the California Gold Rush, is an 
example of an ethnic minority persevering over a century of 
discrimination to reach equality in America.[13]

[1] Andrew Jackson was America?s first Irish American 
President, but he was Scotch Irish, which was common among 
the early immigrants from the British Isles.

[2] 163 U.S. 537 (1896).

[3] People v. Hall, 4 Cal. 399 (1854).

[4] Cal. Const. (1879) Art. II, §1. 

[5] Pub. L. 47-126, 22 Stat. 58, ch.126

[6] Pub. L. 68-139, 43 Stat. 153.

[7] Webb-H aney Alien Land Law

[8] The California Supreme Court held the statutes 
unconstitutional in Sei Fujii v. California, 242 P.2d 617 (Cal. 
1952).

[9] The Supreme Court upheld the interments in Korematsu v. 
United States, 323 U.S. 214 (1944).

[10] 118 U.S. 356 (1886).

[11]  Jew Ho v. Williamson, 103 F. 10 (C.C.N .D. Cal. 1900).

[12] Loving v. Virginia, 388 U.S. 1 (1967) (miscegenation); 
Shelley v. Kraemer, 334 U.S. 1 (1948)(restrictive deeds).

[13] One exception is in college admissions to some elite 
universities.

-   -   -
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M aya M oore is a 
successful  American 
professional basketball 
player. She plays for the 
the M innesota Lynx in 
the Women's N ational 
Basketball Association. 

She  decided to skip 
the 2020 U.S. Olympic 
team to continue her 
push for the the release 
of Jonathan Irons, a 

M issouri inmate she 
believed was wrongly 
convicted. M r. Irons 
was successfully 
released after his  
conviction  was 
overturned in July 
2020. He had been 
unjustly incarcerated 
for 20 years.

In 2017, M aya created 
the Win with Justice 

organization. This 
social action campaign 
aims to  educate the 
public on the critical 
role that prosecutors 
play in our criminal 
justice system. Its goal 
is to   aim towards a fair 
and equitable criminal 
justice system.

M aya  M o or e 

GAME CHANGERS

Todd Rex Gloria  is the 
first person of color and 
the first openly gay 
person to serve as San 
Diego's mayor. He 
describes his ethnic 
background as half 
N ative American, 
one-quarter Filipino, 
Dutch, and Puerto 
R ican. He is an alum of 
the University of San 
Diego (USD), where he 
actively advocated to 

add sexual orientation to 
USD?s non- 
discrimination policy. 

Gloria?s professional life  
is immersed in activism 
and politics such as: 
chairman of the San 
Diego LGBT 
Community Center, 
San Diego Housing 
Commissioner, 
President of San Diego 
City Council, and 

M ember of the 
California State 
Assembly from the 78th 
District. 

The focus of his mayoral 
campaign revolved 
around issues related to 
housing affordability, 
homelessness, public 
transportation, and 
climate change. 

Todd  Gl o r ia

H alima was born in a 
refugee camp in 
Kakuma, Kenya where 
her family had fled 
during the Somalian 
Civil war. Her family  
immigrated to the 
United States. In 2016, 
she became the first 
Muslim contestant  to 
wear a hijab and 
compete in the M iss 
M innesota USA 
pageant, and made it all 

the way to the 
semi-finals. Since then, 
she has been breaking 
barriers within the 
fashion industry as a 
Muslim model who 
wears a hijab. M ost 
notably, she was the 
first hijabi wearing 
model to grace the 
cover of Sports 
I llustrated in a burkini. 
Recently, she decided 
to quit the fashion 

industry because she felt 
that she had lost touch 
with her faith. Given 
how interconnected her 
faith and her identity 
are to H alima, it was 
important to her show 
that other Muslim 
women do not have to 
compromise how they 
wear their hijab  to fit 
into the image of how 
other people want you 
to be seen. 

Ha l ima  A den

This year, the DSJ Forum is proud to announce a new segment in our Journal, the Game Changers Series. The goal of the 
Series is to spotlight people who have been making a difference in the field of social justice, diversity and equality on a 
national and local level. We are proud to introduce these Game Changers to our readers and hope they inspire you just as 
they inspired us.
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Bl a ir  Ima n i 
GAME CHANGERS

Alicia Garza is an 
American civil rights 
activist, writer and 
co-founder of Black 
Lives M atter. Seven 
years ago, Alicia  wrote 
"Black lives matter" in a  
Facebook  post after the 
acquittal of George 
Z immerman for  the  
killing of Trayvon 
M artin. This post, with 

the help of others, led 
to "Black Lives M atter" 
becoming a  rallying 
cry and a call to action. 

Alicia  continues to 
keep the momentum 
going and launched 
Black Futures Lab in 
2018. The    
organization aims to 
help black communities 
achieve greater political 

power. Black Futures 
Lab launched the Black 
Census Project, which 
conducted the largest 
survey of Black people 
conducted in the 
United States since the  
Reconstruction era. 
These findings allow 
Black people to speak 
for themselves and be 
listened to. 

A l ic ia  Ga r z a

Chief Brian Fennessy 
has served as the Orange 
County Fire Authority 
Fire Chief since April 
2018. H is firefighting 
career began with  the 
US Department of 
Interior's Bureau of Land 
M anagement since 1978 
as a hotshot 
crewmember, helitack 
captain and ultimately 
crew superintendent. In 
1990, Fennessy joined 

the San Diego 
Fire-Rescue 
Department (SDFD) 
and  became Chief of the 
Department in 2015. 

In 2020, Fennessy led a 
team of about 1,100 
firefighters to combat 
the Bond, Silverado, and 
Blue R idge fires in the 
middle of the 
COVID-19 pandemic. 
In the weeks preceding 

those fires, Fennessy and 
his team also assisted 
fires in Los Angeles 
County and further 
north. Chief Fennessy 
himself has  led 
initiatives on new 
fire-combating 
technologies, such as 
bringing in a 
super-capacity 
helitanker that can drop 
3,000 gallons at once.

Br ia n  Fennessy

In 2017, Blair notably 
came out as a Queer 
Muslim woman, while 
advocating for the need 
for safe spaces on the 
Tucker Carlson tonight 
show. In her Tedtalk, 
?Queer and Muslim, 
N othing to Reconcile,? 
Blair spoke about the 
importance of 
recognizing and 
encouraging 

intersectionality within 
both communities and 
the need for 
transparency and 
conversations about 
sexuality within the 
Muslim community. As 
a queer, black Muslim 
woman, Blair has used 
her platform to advocate 
for queer communities 
of faith and has been on 
the front  lines of the 

Black Lives M atter 
movement.   U ltimately, 
Blair has been a role 
model for queer black 
Muslims and has helped 
encourage and spark 
dialogue about a group 
of people that are 
severely 
underrepresented and 
misunderstood within 
these communities.
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Jimmie Gardner is a 
judicial reform advocate. 
He was wrongfully 
convicted and 
imprisoned for 27 years 
before being exonerated.

While he was attending 
college in 1989, Jimmie 
was arrested and charged 
with two separate counts 
of robbery and sexual 
assault, and found guilty  
in  1990 and  sentenced 
to 110 years in prison. 

During the   criminal 
trial, a state police 
forensic scientist was the 
expert witness and 
knowingly presented 
false testimony which 
resulted in his guilty 
verdict. Despite this 
exposure, Gardner did 
not receive a hearing 
until 2013 and finally 
was released in 2016.

 Since his release, Jimmie 
has spoken at various 

schools, organizations, 
and prisons about the 
ongoing injustices and 
bring about prison 
reform for inmates, 
including Chapman 
Fowler School of Law's 
Dialogue Series in 
September 2020.

Gardner  is currently 
enrolled at Chapman 
University, working 
towards his Bachelor?s 
degree.

Jimmie Ga r d ner

GAME CHANGERS

Sheila Sadr is an Orange 
County native, who 
spreads her love and 
stories through poetry. 
As an first generation 
Iranian-American poet, 
she found comfort and 
solace through poetry. 
In her poems she 
explores her femininity, 
culture and heartbreak 
as a way to show the 
world how she has 

survived and you can 
too. Sheila has had 
several of her poems 
published, performed 
across the nation and 
won the Jack Rabbit 
Poetry Slam in 2018. 
She works at Get Lit 
Words Ignite, a 
non-profit organization 
in Los Angeles 
dedicated to teaching 
visual media and poetry. 

Sheila has just published 
her poetry book, 
Birthday Girl, which 
serves as an ode to a 
journey of trauma and 
healing she endured in 
her lifetime. Sheila is 
inspirational because of 
how unapologetic she is 
in expressing her pain 
and emulating that into 
a platform that is so 
beautiful. 

N ahla Kamaluddin is an 
Immigration Attorney. 
She is a native of Bahrain 
and immigrated to the 
United States in 2012 to 
pursue her legal 
education. N ahla 
worked on the issue of 
U.S. Immigration and 
Customs Enforcement 
(ICE) officials deporting 
women at Irwin due to a 
criminal investigation of 

hysterectomies.  Further 
N ahla, along other 
immigration attorneys, 
succeeded in stopping 
ICE from deporting a 
witness in Georgia?s 
detention center. She 
continues to work to 
fight for immigrants 
facing unfair and 
difficult Government 
policies. 

N ahla  teaches the  
immigration clinic at the 
University of Pittsburgh, 
School of Law. She says 
that ?A major part of our 
day is dedicated to 
teaching and supervising 
the next generation of 
lawyers as they learn 
how to communicate 
with clients, develop 
their cases and even 
argue them at trial.?

Na h l a  K a ma l udd in

Sheil a  Sa d r
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The Symposium

The Diversity and 
Social Justice Forum 
hosted its 5th Annual 
Symposium on 
N ovember 15, 2019, 
titled ?The People?s 
Lawyer." 

The focus of the 
Symposium was to 
explore how lawyers 
can use different 
lawyering 
models or 
strategies to 
challenge 
implicit biases 
in the legal 
system and 
move 
together 
towards 
creating 
systemic 
change. 
Implicit bias 
in the legal 
system is a 
multi- faceted 
issue and one 
that affects various 
communities. Thus, 
the Diversity and 
Social Justice Forum 
invited judges, 
attorneys, legal 

professionals, social 
activists, and 
community leaders 
who have witnessed or 
worked against implicit 
bias and advocating for 
change. We heard from 
these multitude of 
speakers discuss the 
role that implicit bias 
plays in the policing 

system,prosecution and 
trials.

The Symposium 
consisted of 
three-panels and a 
Keynote Address that 

delved into the issues of 
implicit bias in the 
courtroom and the 
criminal justice system. 
Justice H alim 
Dhanidina delivered 
the Keynote Address, 
in which he 
emphasized the 
importance of diversity 
in the legal field and 

more specifically the 
courtroom. Justice 
Dhanidina shared his 
reflections based on his 
experience as an 
associate justice for the 
Second District of the 

California Court of 
Appeal, and as a 
Deputy District 
Attorney. He is the 
first Muslim appellate 
level judge in the 
United States and is the 
first South Asian 
American to serve as an 
appellate justice in the 
State of California. 

Furthermore, 
he was 
appointed to 
the Los 
Angeles 
County 
Superior 
Court in 
2012, making 
him the first 
Muslim judge 
in California 
history. 

The first 
panel titled: 
Restoring 
Justice was a 
discussion 

about the ethical and 
moral dilemmas that 
exist in prosecution, 
policing and juvenile 
justice and how 
methods such as 

 A Sum m ary 

By 

Silgai M ohm and, 

Editor- In-Chief 2020-21
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Alternative Dispute Resolution and Court 
Watching prevent injustices from occurring. The 
panel featured Dr. Tamara Alexander, co-director 
of the M ediation Clinic at Chapman University, 
Fowler School of Law, Adrienna Wong, senior 

staff attorney 
at ACLU 
So-Cal, and 
Professor 
M ario 
M ainero, the 
Executive 
Director of 
Bar Prep and 
Academic 
Achievement 
at Fowler 
School of 
Law. The 
panel was 
moderated 
by the 

former co-chair of the Diversity and Social Justice 
Forum, Dominique Boubion. 

The second panel titled: The Crime of Being 
Without a Home explored the impact of the case 
Catholic Workers v. Orange County, the 
misconceptions and biases that exist about the 
homeless population and the homelessness 
situation in Orange County. The panel featured 
Carol Sobel, a civil rights attorney from the 
N ational Lawyers Guild, Brooke Weitzman, the 
co-founder of the Elder Law and Disability R ights 
Clinic and David Gillanders, the executive director 
of Pathways of Hope. The panel was moderated by 

co-director of the Bette and Wylie Aitken Family 
Protection Clinic, Professor Wendy Seiden. 

The final panel titled: Implicit Bias in the 
Courtroom featured panelists of trial attorneys 
who shared their experiences on how they tackled 
race and gender biases in the courtroom through 
their trials. They shared their knowledge on how 
to recognize biases and tools to ensure a fair jury 
trial. The panelists included trial attorneys: 
K imberly La Salle, Pamela Dansby, Lynda Vitale 
and Henry Salcido. The panel was moderated by 
public defender and Fowler School of Law 
alumnus, M ichael Funk.

Thank  you, Speaker s of  

the 6th Annual  

Sym posium !
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DIVER SIT Y & SOCIAL JUSTICE FORU M  

CHAPM AN  UN IVER SIT Y DALE E. FOWLER SCHOOL OF LAW 

CALL FOR PAPERS 

CALL FOR PAPERS

The Chapman University Dale E. Fowler School of Law Diversity & Social Justice Forum?s 
publication is published once a year and is seeking articles for publication that discuss issues of social 
justice, including any aspect of the underlying legal or humanitarian concerns, legal or policy 
solutions, or the work of movements organizing to address the problem. We aim to publish 
practice-oriented articles that discuss barriers to justice and the strategies implemented to overcome 
those barriers both in the courtroom and in the streets. 

The Diversity and Social Justice Forum values the diverse opinions and perspectives that comprise 
our student body at the Fowler School of Law. As it is our goal to promote a climate of engagement 
and dialogue with a wide spectrum of views and values, it is our privilege to invite you to submit an 
essay or legal article that is inspired by your individual interests, experience, and expertise.

The Forum provides content that speaks directly to socially conscious law students and legal 
practitioners through its scholarly articles and essays with socially relevant themes. To this end, The 
Forum publishes content that is thought provoking and acts as a useful guide to the legal community. 
The essays and legal articles may explore alternative lawyering methods, highlight an experience that 
calls into question current practices, or discuss a perspective held by a minority within a movement, 
among other topics. To ensure that the Diversity and Social Justice Forum reaches its goal not to 
confine itself to an echo chamber, we encourage submission from all students of varying points of 
view. 

The invitation to submit scholarly works for consideration will be open to the Chapman family 
and the legal community at large. The Forum is dedicated to content that inspires and compels social 
change, and it is an opportunity to showcase the scholarly work of our student body; as such, priority 
consideration for publication will be given to current students. If you are a member of a student 
organization that wants their voice to be represented, The Forum would like to welcome you to its 
pages both virtual and in print.

Volume V of The Forum will be published in September of 2021, and available for circulation at 
the Sixth Annual Symposium, in addition to nonprofit organizations, cultural institutions and 
community-based groups across Los Angeles and Orange County.

T he deadline to subm it a com pleted work is June 1, 2020. We will accept subm issions on a 
roll ing basis.  

Submissions should be no more than 5000 words in length, not including footnotes. Once a 
submission is selected, our editors will work with the author to prepare the submission for 
publication. Citations should conform to The Bluebook: A Uniform System of Citation (20th 
edition, 2015). Authors will retain copyrights after publication. 

Please address inquiries and unsolicited submissions to: dsjforum@gmail.com. 

Please list ?Submission Inquiry for 2021 DSJF Publication? in your subject heading. Articles may be 
submitted via email to dsjforum@gmail.com. 

If you would like more information about the symposium or publication, please visit our website at 
https://www.chapman.edu/law/publications/diversity-social- justice/index.aspx

-   -   -
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