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ABSTRACT

What do student loan forgiveness, a vaccine-or-test mandate,
and a nationwide eviction moratorium all have in common? They
are all federal administrative crisis governance measures, issued
under statutory emergency authorization during the COVID-19
pandemic, that were invalidated by the Supreme Court under the
major questions doctrine.

The major questions doctrine bars agencies from regulating
“major” issues without express prior statutory authorization from
Congress. But this is fatal to administrative crisis governance. For
as the German legal theorist Carl Schmitt observed, a true
emergency will always engender the unexpected, and ex ante
legislation will inevitably fall short. Congress cannot see
emergencies coming and, for each unique crisis, issue specific
instructions to administrative agencies in advance. Yet, this is
what the Supreme Court expects when it applies the major
questions doctrine to administrative emergency regulations. Thus,
the doctrine in its current form contains a major flaw: by denying
agencies sufficient flexibility, it effectively prohibits the rapid
public crisis responses that administrative agencies are uniquely
equipped to supply. This is no mere bureaucratic inconvenience, but
a serious threat to public safety and welfare in states of emergency.

This Article presents a solution to this problem. It is the first
to propose a retheorization of the major questions doctrine as rooted
in presidential plebiscitary legitimacy, drawing on the work of
Schmitt and Max Weber. It then argues that if courts apply this
retheorization when reviewing administrative responses to
emergencies, the fact that an emergency regulation addresses a
“major question” will no longer be a death blow to administrative
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crisis governance. Instead, this modified major questions doctrine
will be capable of upholding the administrative ability to respond
effectively to unprecedented, rapidly-evolving emergencies, while
also preventing overreach by meaningfully cabining executive power.
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INTRODUCTION

The major questions doctrine prohibits federal administrative
agencies from regulating matters of “vast economic and political
significance” without express statutory authorization.! It
hearkens back to the Supreme Court’s 2000 decision in FDA v.
Brown & Williamson Tobacco Corp., which held that the Food and
Drug Administration (“FDA”) lacked authority to regulate tobacco
products, since the tobacco industry was a “significant portion of
the American economy,” and the Food, Drug, and Cosmetic Act did
not contain clear authorization for the FDA to regulate it.2 This
doctrine thus forms a presumption against the delegation of major
regulatory authority to administrative agencies: the idea is that if
Congress wants an agency to regulate a major question, it must
“speak clearly.”s

But the major questions doctrine runs into significant
problems in the area of administrative crisis governance:
regulatory measures taken by administrative agencies to address
ongoing emergencies. Statutory authority will always lag behind
the exigencies of crises, as Eric Posner and Adrian Vermeule have
argued, drawing on the work of the German legal theorist Carl
Schmitt.4 The congressional legislative process is long and slow,
and ill-equipped to respond rapidly to emergencies,5 because, as
Schmitt noted, emergencies are fundamentally and inherently
unprecedented.6 Congress cannot possibly prescribe, ex ante,

1 West Virginia v. EPA’, 142 S. Ct. 2587, 2605 (2022) (quoting Utility Air Regul. Grp.
v. EPA, 573 U.S. 302, 324 (2014)).

2 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000).

3 Utility Air, 573 U.S. at 324.

4 See Eric Posner & Adrian Vermeule, Crisis Governance in the Administrative State:
9/11 and the Financial Meltdown of 2008, 76 U. CHI. L. REV. 1613, 1614 (2009).

5 See id. at 1641 (reading Carl Schmitt as describing courts and legislatures as
“continually behind the pace of events in the administrative state”).

6 See CARL SCHMITT, POLITICAL THEOLOGY 6 (George Schwab trans., University of
Chicago Press 2005) (1922) (observing that the “state of exception” cannot be “circumscribed
factually and made to conform to a preformed law”).
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detailed statutory directions for how agencies should act in specific
crisis situations that were not contemplated at the time of a
statute’s enactment. But emergencies nonetheless present major
and urgent problems to which administrative agencies could
respond with quick, informed administrative measures—if it were
not for the major questions doctrine’s impossible demand that such
actions, even in a state of emergency, have express prior statutory
authorization. This demand is simply unworkable, because
statutes will inevitably “come too late” to effectively address crises,
as Posner and Vermeule have noted.” Administrative agencies
thus have the upper hand over Congress when it comes to effective
crisis governance, but the major questions doctrine in its current
form presents a complete roadblock.

For example, consider the fate of two recent, high-profile
administrative crisis governance measures. Faced with an
unprecedented crisis in the form of the rapidly-spreading and
highly-contagious COVID-19 pandemic, the Court employed the
major questions doctrine to invalidate both the Occupational
Safety and Health Administration’s (“OSHA”) vaccine-or-test
mandate for workplaces with more than 100 employees, and the
Centers for Disease Control and Prevention’s (“CDC”) nationwide
eviction moratorium.

In Alabama Ass’n of Realtors v. Department of Health and
Human Services, a “shadow docket”s case, the Court vacated a stay
of judgment, rendering a lower court’s judgment against the CDC’s
COVID-19 eviction moratorium enforceable. The majority
declared, “We expect Congress to speak clearly when authorizing
an agency to exercise powers of vast economic and political
significance,”® noted that “[a]t least 80% of the country, including
between 6 and 17 million tenants at risk of eviction, [fell] within
the moratorium,” and determined that Congress had not
authorized the CDC to exercise “such sweeping power.”10

7 Posner & Vermeule, supra note 4, at 1640.

8 See William Baude, Foreword: The Supreme Court’s Shadow Docket, 9 N.Y.U. J.L.
& LIBERTY 1 (2015), for the origin of the term “shadow docket” to describe non-merits
opinions. See Stephen I. Vladeck, Essay: The Solicitor General and the Shadow Docket, 133
HARV. L. REV. 123 (2019), for a discussion of how the Supreme Court’s recent shadow docket
decisions are increasingly resembling merits determinations.

9 Ala. Ass'n of Realtors v. Dep’t of Health & Hum. Servs., 141S. Ct. 2485, 2489 (per
curiam) (first quoting Utility Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014); then FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)).

10 Id.
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Similarly, the major questions doctrine was applied in NFIB
v. Department of Labor, staying the OSHA emergency temporary
standard (ETS) that workplaces of at least 100 employees require
their workforces to be fully vaccinated or test for COVID-19 at
least once a week.11 There, the Court held that because the OSHA
mandate was “a significant encroachment into the lives—and
health—of a vast number of employees,” it was exercising “powers
of vast economic and political significance” that were not “plainly
authorize[d]” by the Occupational Health and Safety Act (“OSH
Act”).12 And like its fellow COVID-19 shadow docket decision,
Alabama Ass’n of Realtors, it was later cited in West Virginia v.
Environmental Protection Agency as precedential authority for the
application of the major questions doctrine.

The Court’s position is that these COVID-19 major questions
decisions implicated the major questions doctrine in exactly the
same way as major questions cases that did not involve
administrative crisis governance measures, with all of them
constituting “an identifiable body of law that has developed over a
series of significant cases all addressing a particular and recurring
problem: agencies asserting highly consequential power beyond
what Congress could reasonably be understood to have granted.”13
From the majority’s jurisprudential perspective, the Court merely
conducted routine major questions analyses of the two COVID-19
cases and determined the agency actions in each to be impermissible
because of a lack of clear congressional authorization.14 But what the
Court’s major questions jurisprudence fails to recognize is that these
cases were different—not because they were shadow docket
decisions, but because effective crisis governance requires a
flexible administrative apparatus that can rapidly respond to
urgent, rapidly-evolving crises. Thus, the major questions doctrine
in its current form is wholly unsuitable for judicial review of
emergency agency actions, unless it undergoes a considerable
theoretical and practical modification.

This Article provides that modification. Scholars have long
debated the unique exigencies of judicial review in states of

11 See Nat’l Fed'n of Indep. Bus. v. Dep’t of Lab., 142 S.Ct. 661 (2022).
12 Id. at 665.

13 West Virginia v. EPA, 597 U.S. 697, 722 (2022).

14 See generally id.
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emergency,!> and the major questions doctrine has been widely
criticized as lacking in theoretical justification,16 or being “made-
up,”’17 but these two lines of scholarship have not yet been brought
together to investigate the major questions doctrine’s harmful
implications for administrative crisis governance.18 This Article is
thus the first to fill this gap in the literature by retheorizing the
major questions doctrine and showing that this retheorization
solves the problem of the doctrine’s incompatibility with
emergencies. In it, I argue that there is a yet to be articulated
theory underlying the Court’s recent major questions
jurisprudence: that of plebiscitary legitimacy. This retheorization
is important because, while it does not necessarily change the
outcome of most major questions cases arising in normal
circumstances, it radically alters the effect of judicial review on
major regulations issued by federal administrative agencies
responding to an ongoing emergency. Further, I propose a specific
method of incorporating a plebiscitary legitimacy factor into the
judicial review of such regulations that empowers agencies to
respond to emergencies effectively and swiftly, while also limiting
the potential for executive overreach.

This Article proceeds in four parts. Part I highlights the
classic jurisprudential question of decisional sovereignty in
emergency, most famously posed by Carl Schmitt and raised by

15 See, e.g., David Cole, Judging the Next Emergency: Judicial Review and Individual
Rights in Times of Crisis, 101 MICH. L. REV. 2565 (2003); Oren Gross, Chaos and Rules:
Should Responses to Violent Crises Always Be Constitutional?, 112 YALE L.J. 1011 (2003);
Bruce Ackerman, The Emergency Constitution, 113 YALE L.J. 1029 (2004); Laurence H.
Tribe & Patrick O. Gudridge, The Anti-Emergency Constitution, 113 YALE L.J. 1801 (2004);
Sanford Levinson & Jack M. Balkin, Constitutional Dictatorship: Its Dangers and Its Design,
94 MINN. L. REV. 1789 (2010); Amanda Tyler, Judicial Review in Times of Emergency: From
the Founding Through the COVID-19 Pandemic, 109 VA. L. REV. 489, 496 (2023).

16 See Mila Sohoni, The Major Questions Quartet, 136 HARV. L. REV. 262, 266, 315 (“To
inflict a consequence of this scale on the political branches demands a justification from the
Court, not a rain check. Yet a rain check is all we got.”);” Michael Coenen & Seth Davis,
Minor Courts, Major Questions, 70 VAND. L. REV. 777, 780 (2017) (“The Court has provided
little guidance about the values that justify the [major questions doctrine].”); Josh
Blackman, Gridlock, 130 HARV. L. REV. 241, 265 (2016) (quoting Note, Major Question
Objections, 129 HARV. L. REV. 2191, 2197 (2016)) (“The Court’s major question
jurisprudence ‘has never been justified by any coherent “rationale.”).

17 Biden v. Nebraska, 600 U.S. 477, 549 (2023) (Kagan, J., dissenting).

18 See, e.g., Jed H. Shugerman, Major Questions and an Emergency Question
Doctrine: The Biden Student Debt Case Study in the Pretextual Abuse of Emergency
Powers 4 (Fordham L. Sch. Working Paper, Paper No. 4345019, 2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4345019 [https://perma.cc/LD5D-
TXUB] (observing that the major questions doctrine impedes emergency administrative
action, but not addressing the doctrine’s lack of theoretical justification).
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the Supreme Court in NFIB v. Department of Labor. It considers
NFIB as a particularly illustrative example of the unique
pressures that emergencies place on normal judicial review of
administrative action, and of two different approaches to those
pressures: the clear-statement domestication model and the
deferential suspension model. It then draws on the work of Eric
Posner and Adrian Vermeule, who have argued for a Schmittian
understanding of administrative crisis governance,!9 to provide a
theoretical framework for approaching the issue of emergency
judicial deference to administrative agencies. Part II describes
scholarly and judicial rationales that have been offered for the
major questions doctrine, and, employing theories of legitimacy
advanced by Schmitt and Max Weber, introduces plebiscitary
legitimacy as a new and more convincing justification. Part III
presents a retheorization of the major questions doctrine that
incorporates presidential plebiscitary legitimacy. It argues that
plebiscitary legitimacy for major-question regulation is best
sourced in the President, rather than Congress. It also identifies
indicators of presidential plebiscitary legitimacy and explains why
such legitimacy is particularly implicated in emergencies, and
thus bears special benefits for crisis governance cases. Then, it
delineates its approach to preventing executive overreach. Finally,
Part IV sets forth precisely how the retheorized major questions
doctrine should be applied by courts evaluating administrative
responses to emergencies.

[. EMERGENCIES AND JUDICIAL DEFERENCE TO
ADMINISTRATIVE AGENCIES

A. NFIB v. Department of Labor and the Question of
Emergency Decisional Sovereignty

“Sovereign is he who decides on the exception,’20 Carl
Schmitt’s Political Theology famously begins. Schmitt goes on to
describe the exception as something that cannot be “codified in the
existing legal order”2! or “circumscribed factually and made to
conform to a preformed law.”22 No one can plan ahead for an

19 See Posner & Vermeule, supra note 4, at 1614.
20 SCHMITT, supra note 6, at 5.

21 Id. at 6.

22 Id.
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exception, or spell out what it constitutes or how to address it.23 So
the question that then arises for Schmitt is: “[W]ho can act”?2¢ Who
has the authority to deal with the exception?

The Supreme Court raised this exact question in NFIB v.
Department of Labor, which stayed OSHA’s emergency rule
mandating that employers with at least 100 employees require
either vaccination against COVID-19 or weekly COVID-19
testing.25 The decision cited the major questions doctrine, arguing
that the rule involved “powers of vast economic and political
significance,”26 and was not clearly authorized by the OSH Act.27
The emergency rule, the Court decided, fell outside the scope of
the Act, because it attempted to regulate public health rather than
narrowly confine itself to specific workplace dangers.2s

NFIB was not a full opinion on the merits,29 and the per curiam
opinion was accordingly terse. However, the concurrence, authored
by Justice Gorsuch and joined by Justices Thomas and Alito, and
the dissent, authored by Justices Breyer, Sotomayor, and Kagan,
warrant particular attention as apt illustrations of emergency
pressure points. They both explicitly invoked the Schmittian
question of “Who decides?’30 and they reveal two contrasting
approaches to conceptualizing judicial review in emergencies.

Justice Gorsuch wrote of the OSHA mandate’s
unconstitutional aggrandizement of both federal and state

23 See id. at 6-7.

24 Id. at 7.

25 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 142 S.Ct. 661 (2022).

26 Id. at 665, (citing Ala. Assn. of Realtors v. Dep’t of Health and & Hum. Servs., 141
S. Ct. 2485, 2489 (2021) (per curiam)).

27 See id.

28 See id.

29 However, note that the Court ordered oral argument in NFIB. See Amy Howe,
Justices Will Hear Arguments on Jan. 7 in Challenges to Biden Vaccine Policies,
SCOTUSBLOG (Dec. 22, 2021, 8:55 PM), https://www.scotusblog.com/2021/12/justices-will-
hear-arguments-on-jan-7-in-challenges-to-biden-vaccine-policies  [https:/perma.cc/A3F6-
8F28]. Oral argument proceeded for more than two hours. See Transcript of Oral Argument,
Nat’l Fed’n. of Indep. Bus. V. Dep’t of Lab., OSHA, 142 S. Ct. 661 (2022) (Nos. 21A244 &
21A247) (noting that argument commenced at 10:00 am and ended at 12:09 pm). Even the
issuance of a per curiam opinion, concurrence, and dissent, as in NFIB, is atypical for a
“shadow docket” ruling, which usually features no reasoning or opinion at all. See Texas’s
Unconstitutional Abortion Ban and the Role of the Shadow Docket: Hearing Before the S.
Comm. on the Judiciary 2, 117th Cong. 2 (2021) (Testimony of Stephen I. Vladeck, Charles
Alan Wright Chair in Federal Courts, University of Texas School of Law). Therefore, NFIB
seems to warrant a closer reading than one might ordinarily give non-merits opinions.

30 See NFIB, 142 S. Ct. at 667 (Gorsuch, J., concurring); id. at 676 (Breyer, Sotomayor,
& Kagan, JJ., dissenting).
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legislative power.3! He cautioned that “[t]he question before us is
not how to respond to the pandemic, but who holds the power to
do s0”32 and warned against emergency suspensions of
constitutional norms, concluding that “if this Court were to abide
[the law’s demands] only in more tranquil conditions, declarations
of emergencies would never end and the liberties our
Constitution’s separation of powers seeks to preserve would
amount to little.”33 According to this view, Congress is the only
proper sovereign in this situation.

The dissent argued that COVID-19 is a workplace danger,
that the mandate was clearly authorized by the Act, and that the
Court failed to show appropriate deference to the fact-finding and
expertise of the agency.3¢ It described the majority as having
imposed an extra-textual, judicially-created limitation on the
emergency regulatory powers explicitly granted to OSHA by
statute,3s and noted that the Court had “substitute[d] judicial
diktat for reasoned policymaking.”36 And it asked:

Underlying everything else in this dispute is a single, simple question:

Who decides how much protection, and of what kind, American workers

need from COVID-19? An agency with expertise in workplace health

and safety, acting as Congress and the President authorized? Or a

court, lacking any knowledge of how to safeguard workplaces, and in-

sulated from responsibility for any damage it causes?37

The dissent concluded, “When we are wise, we know not to displace
the judgments of experts, acting within the sphere Congress
marked out and under Presidential control, to deal with
emergency conditions. Today, we are not wise.”38 This is the
specter of the Schmittian question once again: Who decides in the
state of emergency? The dissent appears to suggest that in this
case, the Supreme Court, not Congress or the President, took upon
itself the role of decisional sovereign.

Yet, a precise characterization of the legal nature of the
COVID-19 emergency requires further explication. While COVID-
19 undisputedly presented an emergency that required quick

31 See id. at 667 (Gorsuch, J., concurring).

32 Id. at 670 (Gorsuch, J., concurring).

33 Id.

34 See id. at 676 (Breyer, Sotomayor, and Kagan, JJ., dissenting).
35 See id. at 673 (Breyer, Sotomayor, and Kagan, JJ., dissenting).
36 Id. at 674 (Breyer, Sotomayor, and Kagan, JJ., dissenting).

37 Id. at 676 (Breyer, Sotomayor, and Kagan, JJ., dissenting).

38 Id.
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decisions to be made, with only the identity of the proper
decisionmaker being disputed in NFIB v. Department of Labor,
was it truly a pure form of the Schmittian exception? Could it be
domesticated and decided within the “existing legal order,”39 or did
it at any time require stepping wholly outside the bounds of our
constitutional and legal system? The NFIB concurrence suggests
that it indeed posed a serious threat to our constitutional and legal
system—that absent the restraining power of the Supreme Court,
the OSHA mandate would have led to the erosion and ultimate
destruction of our constitutional liberties.4#0 Under this view, we
stood on the brink of a truly Schmittian situation in which the
executive attempted to suspend the constitutional separation of
powers in order to effectively address the pandemic. Yet the fact
that OSHA withdrew its emergency temporary standard thirteen
days after the Supreme Court decided NFIB v. Department of
Labor4l demonstrates that as much of an emergency as the
COVID-19 pandemic presented, it was never as much of a full-on
Schmittian threat to the existing legal regime as the concurrence
suggested. The executive branch might disagree with the Supreme
Court’s decision, but it did not challenge the Court’s right to be the
ultimate arbiter of the constitutionality of measures enacted in
response to the pandemic. Constitutional suspension was never in
question—and because of that, the emergency did not exist wholly
outside the law.

But Schmitt observed that the question of decisional
sovereignty is present even in states of emergency that fall short
of calling into question the entire existing legal order,42 and the
COVID-19 pandemic thus remained an emergency with
Schmittian implications in the form of the unprecedented
questions it raised about the allocation of the authority to decide.
The dissent rightly pointed out that the pandemic, “an infectious
disease that ha[d] already killed hundreds of thousands and

39 SCHMITT, supra note 6, at 6.

40 See NFIB, 142 S. Ct. at 670 (Gorsuch, dJ., concurring).

41 COVID-19 Vaccination and Testing; Emergency Temporary Standard, 87 Fed. Reg.
3928 (Jan. 26, 2022) (to be codified at 29 C.F.R. pt. 1910).

42 SCHMITT, supra note 6, at 12 (“If measures undertaken in an exception could be
circumscribed by mutual control, by imposing a time limit, or finally, as in the liberal
constitutional procedure governing a state of siege, by enumerating extraordinary powers,
the question of sovereignty would then be considered less significant but would certainly
not be eliminated.”).
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sickened millions,”43 posed a nationwide “emergency unprecedented
in [OSHA’s] history.”+ Indeed, the COVID-19 pandemic posed an
emergency unprecedented in the entire history of the modern
administrative state. The only other pandemic to approach
COVID-19’s death toll in the United States was the 1918 influenza
outbreak,4 well before the post-New Deal proliferation of
administrative agencies. Thus, the Schmittian exceptionalism of
the COVID-19 pandemic is contained in the fact that it required
extraordinary solutions within legal frameworks created many
years before that had never been contemplated and could not
specifically encompass the actions necessary to combat this
particular emergency. As Justices Breyer, Sotomayor, and Kagan
wrote, “[t]he enacting Congress of course did not tell the agency to
issue this Standard in response to this COVID-19 pandemic—
because that Congress could not predict the future.”46

NFIB v. Department of Labor thus lies at the conceptual
crossroads of the Schmittian state of exception and “ordinary
jurisprudence.”s7 Because the Biden administration never
questioned the authority of the Supreme Court to decide the
constitutionality of the OSHA emergency temporary standard,
and because it never laid claim to unchecked, unlimited emergency
authority, the existing legal order remained preeminent and
unchallenged. For that reason, OSHA’s response to the COVID-19
pandemic did not represent a Schmittian exception in its pure
form, which Schmitt described as a situation in which the “state
remains, whereas law recedes.”s8 However, “the question of
sovereignty” was indeed “not ... eliminated.”49 It remained in the
form of the allocation of decisional authority, and the divided
Court, exercising its ordinary jurisprudence, was hard-pressed to
grapple with it. The per curiam opinion tersely deemed the OSHA
vaccine-or-test mandate a major question and proffered only a thin
and tenuous argument that COVID-19 represented a public health

43 NFIB, 142 S. Ct. at 675 (Breyer, Sotomayor, & Kagan, JJ., dissenting).

44 Id.

45 See Helen Branswell, COVID-19 Overtakes 1918 Spanish Flu as Deadliest Disease
in American History, STAT (Sept. 20, 2021), https://www.statnews.com/2021/09/20/COVID-
19-set-to-overtake-1918-spanish-flu-as-deadliest-disease-in-american-history/
[https://perma.cc/4FDY-SJL4].

46 NFIB, 142 S. Ct. at 674 (Breyer, Sotomayor, & Kagan, JJ., dissenting).

47 See id.

48 SCHMITT, supra note 6, at 12.

49 Id.
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hazard, not a workplace one.5¢ The concurrence feared that
upholding the OSHA mandate would lead to a complete and
unending state of exception in which the executive would be
unchecked and left free to seize unlimited authority.5! The dissent
argued for reading the OSH Act “in the ordinary way,” which it
believed would authorize the emergency standard,52 but also
stressed the importance of judicial deference to the judgment of
experts during an emergency.53

The per curiam opinion and the concurrence, therefore, feared
what the emergency might do to the existing legal order, with the
concurrence in particular opining that OSHA was asking for
nothing less than “almost unlimited discretion”s4 and that but for
the Court’s application of the major questions doctrine, the
executive branch’s emergency powers would effectively result in
the nullification of the Constitution.55 This is the view that the
OSHA mandate could not and should not be treated differently
because of its status as a crisis governance measure, that the
major questions doctrine is simply a “clear statement rule”
requiring specific and explicit congressional authorization,6 and
that no special deference is due administrative agencies in a state
of emergency. I will call this “clear-statement domestication”
because it represents the position that an emergency is of no legal
significance and must be domesticated to fit within the everyday
legal order.

On the other hand, the dissent believed that although
ordinary statutory interpretation of the OSH Act would suffice to
uphold the vaccine-or-test mandate, the COVID-19 pandemic was
an emergency situation that called for particular deference to
OSHA'’s expertise.57 This is the view that quickly and effectively

50 See NFIB, 142 S. Ct. at 665 (per curiam).

51 See id. at 669-670 (Gorsuch, J., concurring).

52 Id. at 673 (Breyer, Sotomayor, & Kagan, JJ., dissenting).

53 See id. at 676.

54 Id. at 668 (Gorsuch, J., concurring).

55 Id. at 670 (“Respecting [the law’s] demands may be trying in times of stress. But if
this Court were to abide them only in more tranquil conditions, declarations of emergencies
would never end and the liberties our Constitution’s separation of powers seeks to preserve
would amount to little.”).

56 See Daniel T. Deacon & Leah M. Litman, The New Major Questions Doctrine, 109
VA. L. REV. 1009, 1012 (2023) (manuscript at 3)
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4165724), (citing West Virginia v.
EPA, 597 U.S. 697, 735 (2022) (Gorsuch, dJ., concurring)).

57 See NFIB, 142 S. Ct. at 676 (Breyer, Sotomayor, & Kagan, JJ., dissenting).
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responding to crises requires generalist judges to be restrained in
reviewing the actions of administrative agencies that possess
expert knowledge and specialized competence. I will refer to this
as “deferential suspension” because it is the position that in
emergency situations involving crisis governance, ordinary
judicial review must be tempered with respect for superior
administrative subject-matter expertise, which results in the
ordinary legal regime being slightly suspended, by way of greater
judicial deference than would normally be granted.

B. Madisonian Versus Schmittian Approaches to Congressional
Emergency Responses

Eric Posner and Adrian Vermeule have argued that there are
two ways of viewing Congress’s role in responding to emergencies:
a “Madisonian view” and a “Schmittian” view”.58 The Madisonian
view 1s essentially what Justice Gorsuch advocated in the NFIB
concurrence: the understanding that whatever the crisis, Congress
is the “deliberative institution par excellence,” and the executive
may not act without clear congressional authorization, to be
followed by judicial review.59 But Posner and Vermeule suggest
that this is “hopelessly optimistic in times of crisis,” declaring that
under the Schmittian view, “the deliberative aspirations of
classical parliamentary democracy” no longer function according
to Madisonian ideals but are rather “a transparent sham under
modern conditions of party discipline, interest-group conflict, and
a rapidly changing economic and technical environment.”60
Caught up in partisan politics, legislatures do not have the
motivation to pass crisis legislation in advance, even if they could
foresee such crises ahead of time,6! and in the moment of crisis itself,
legislatures “can rarely act swiftly and decisively as events unfold.”s2

Posner and Vermeule observe that under the Schmittian view,
legislatures and courts inevitably “come too late” to emergencies.s3
Drawing on Schmitt’s observation that the Montesquieuian
separation of powers creates a situation in which legislation can
never be more than abstract rules or general norms that are

58 See Posner & Vermeule, supra note 4, at 1642.
59 Id.

60 Id. at 1643.

61 See id. at 1643—44.

62 Id. at 1645.

63 Id. at 1640.
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fundamentally retrospective, and in which courts are likewise
bound to the past and backward-looking,6¢ they note that
legislatures and courts will always lag temporally behind the “pace
of events in the administrative state.”65 In crises, therefore, Posner
and Vermeule believe administrative agencies will be first
responders, legislatures will likely be asked to grant them new
delegations of authority ex post, and the exigent nature of the
crisis will ensure that legislators will “give the executive much of
what it asks for.”66 As for courts, Posner and Vermeule are convinced
that they will come even later to the crisis, be minimally involved or
not at all, “and essentially do mop-up work after the main
administrative programs and responses have solved the crisis, or
not.”67

Posner and Vermeule then examine 9/11 and the 2008
financial crisis as paradigmatic examples of this Schmittian
approach to administrative crisis governance. With respect to both
crises, they find that the executive did not wait for Congress to
pass specific authorizing legislation before they responded to the
crisis unfolding in real-time: the Treasury and Federal Reserve
employed a “strained reading” of a 1932 statute to bail out AIG in
2008, and the Bush administration relied on a 1977 statute with a
wholly different legislative purpose to restrict al Qaeda’s funding
after 9/11.68 Courts likewise played a minimal role. Post-9/11,
courts dealing with administrative law cases have tended more
towards deference than searching review,9 and the judicial review
provisions in the Emergency Economic Stabilization Act (“EESA”)
of 2008 effectively preclude injunctive or any other form of
equitable relief except for constitutional violations.7

There is, of course, a difference between the self-imposed
judicial deference of the post-9/11 national security cases and the

64 Carl Schmitt, Die Rechtswissenschaft im Fiihrerstaat, 7 ZEITSCHRIFT DER
AKADEMIE FUR DEUTSCHES RECHT 438-39 (1935).

65 Posner & Vermeule, supra note 4, at 1641.

66 Id.

67 Id.

68 See id. at 1646.

69 See Cass Sunstein, Judging National Security Post-9/11: An Empirical
Investigation, 2008 SUP. CT. REV. 269, 280-82 (2008); see also Adrian Vermeule, Our
Schmittian Administrative Law, 122 HARV. L. REV. 1095, 1143-45 (2009).

70 Emergency Economic Stabilization Act § 119(a)(2)(A) (2008); see also Archit Shah,
Emergency Economic Stabilization Act of 2008, 46 HARV. J. ON LEGIS. 569, 579 (2009);
William Perdue, Note, Administering Crisis: The Success of Alternative Accountability
Mechanisms in the Capital Purchase Program, 29 YALE L. & POL. REV. 295, 312 (2010).
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congressionally-imposed judicial deference required by the EESA.
But Posner and Vermeule believe that judicial deference to
administrative agencies in crisis situations is the norm rather
than the exception because lower courts will be loath to challenge
executive decisions, the Supreme Court will find the issues raised
too numerous and too fact-bound,® and searching judicial review
would likely impair the effectiveness of crisis responses.”2 Posner
and Vermeule present the fundamental problem as one of
legitimacy: courts, they argue, certainly may have strong legal
grounds for reviewing agency action in emergencies, but they “lack
the political legitimacy needed to invalidate” emergency
regulations, and therefore “pull in their horns.”73

The Madisonian view is indeed not well-suited to crisis
governance, and courts and legislatures do inevitably address
emergencies too late. The Schmittian view of the administrative
state 1s far more cognizant of the practical reality of
administrative crisis governance: that administrative agencies
will inevitably be the first to respond because they do not suffer
from the time lags structurally inherent in Congress and the
judiciary. But Posner and Vermeule’s assumption that courts
would show increased deference, for reasons of pragmatism and
political legitimacy, has been disproven by the Supreme Court’s
major questions jurisprudence during the COVID-19 emergency.
The Court now insists that whatever the practical costs of
invalidating administrative agency action, there is no substitute
for clear-statement congressional authorization.7s And it does not
appear troubled by its lack of political legitimacy because it does
not appear to consider its major question decisions to be
“invalidations” of agency regulations as much as “passive-virtue”’7s
decisions to return the matter to Congress, which possesses the
politically legitimating quality of being a democratically-elected

71 See Posner & Vermeule, supra note 4, at 1657.

72 See id. at 1658.

73 Id. at 1659.

74 See Ala. Assn. of Realtors v. Dep’t of Health and Hum. Servs., 141 S. Ct. 2485, 2490
(2021) (“It is indisputable that the public has a strong interest in combating the spread of
the COVID-19 Delta variant. But our system does not permit agencies to act unlawfully
even in pursuit of desirable ends . . . . It is up to Congress, not the CDC, to decide whether
the public interest merits further action here.”).

75 See Alexander M. Bickel, Foreword: The Passive Virtues, 75 HARV. L. REV. 40 (coining
the term).



84 Chapman Law Review [Vol. 27:1

body—unlike administrative agencies.” Political legitimacy has
thus become an indispensable requirement for agency regulation,
and in the Court’s view, it can have no other source than clear and
specific congressional authorization.

Thus, Posner and Vermeule’s hypothesis that courts are
reluctant to strike down emergency agency actions on political
legitimacy grounds simply does not survive in the face of the major
questions doctrine as deployed in Alabama Ass’n of Realtors and
NFIB v. Department of Labor. Political legitimacy is indeed a
critically important consideration in the Supreme Court’s major
questions jurisprudence, but not in the way Posner and Vermeule
think: it is not a reason for increased judicial deference to agency
action in states of emergency, but instead provides the basis for
increased scrutiny.

IT. THE MAJOR QUESTIONS DOCTRINE AND ITS RATIONALES

A. The Major Questions Doctrine

In its 2022 West Virginia v. EPA decision, the Supreme Court
applied the “major questions doctrine” to strike down the
Environmental Protection Agency’s Clean Power Plan, a
regu