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Editor’s Note

It is our honor to introduce Chapman Law Review’s second
Issue of Volume Twenty-Four. This Issue is the second of two
general topic Issues in this year’s Volume, and publishes
scholarship with a wide array of topics that span many legal areas.

This Editor’s Note is co-authored by the women who served
on the 2020-2021 Executive Board of the Chapman Law Review,
three of whom are being published in this Issue. Following last
year’s Chapman Law Review Symposium which celebrated the
100th anniversary of women’s suffrage, we want to reflect on
women’s crucial scholarly and leadership contributions to the
legal profession. We recognize that inequalities and
discrimination in representation persist, but we also want to
acknowledge and celebrate the growing trend of women in law
review memberships, specifically in leadership roles.

Women bring thoughtful and decisive perspectives to any
positions they hold. They are intuitive and responsive when
working with others and leading groups—which is why their
adequate representation is so crucial. This year, as women on the
Executive Board, we recognized the gravity of our current social
and political climate and allowed it to influence our decisions and
actions related to the publication. We prioritized compassion,
empathy, and kindness as we implemented diversity initiatives
within our publication, created Chapman Law Review’s first-ever
Executive Diversity Editor position, hosted our first virtual
symposium, revamped our journal’s structure, and published
three Issues in this year’s Volume.

The first Article in this Issue is by Professor Daniel Harris.
Professor Harris’ Article closely examines recent Supreme Court
decisions paying particular attention to the Supreme Court’s
newest members’ clash over Federal regulation and criminal
justice. Professor Harris’ Article is based on his thesis that there
is a pattern to the disagreements between Supreme Court
Justices Kavanaugh and Gorsuch that can be discerned from
their opinions and is consistent with their differing personal
backgrounds.

Professor Hannibal Travis’ Article is the second Article
published in this Issue. In his Article, Professor Travis argues
that the freedom of expression protects crypto coin software and



related economic and technical speech from being treated like a
simple offering of stock in a bank or an oil company. The Article
lays out how crypto coin white papers are not strictly commercial
speech, and blockchain networks are not traditional corporations
or limited partnerships, but rather that crypto coins and their
white papers promote information sharing, open-source software,
insights in computer science and peer-to-peer networking
technologies, and new socio-economic and political models of
decentralized collaboration.

Next in this Issue is a Comment by Ms. Emily C. Hoskins.
Ms. Hoskins graduated from Chapman University Dale E. Fowler
School of Law in 2021 and was a Chapman Law Review member. As
a law review member, Ms. Hoskins served as a dedicated Staff
Editor, Executive Board member, and Senior Articles Editor of the
law review. Without Ms. Hoskins’ countless hours of work,
adaptability, and perseverance, the publication of this Volume would
not have been possible. Ms. Hoskins’ Comment focuses on the legal
duty of institutions as it pertains to the sexual molestation and
assault of children involved in youth programs by third parties
working for the institution. Her Comment analyzes the law of
negligence, specifically the duty arising from a special relationship
and other policy considerations, and uses it to simplify and enunciate
a test which should be used to determine when a duty exists.

Ms. Ariel J. Romero wrote the following Comment in this Issue.
Ms. Romero graduated from Chapman University Dale E. Fowler
School of Law in 2021 and was a Chapman Law Review member.
As a law review member, she served as a dedicated Staff Editor,
and Executive Board member. In her last year of law school, Ms.
Romero held the critical position of Managing Editor and, in that
capacity, was instrumental in the editing and production of this
Volume. Ms. Romero’s Comment proposes amending United States
laws dealing with victim rights and remedies specifically for victims
who survive public mass shootings. Her Comment provides a short
history of mass shootings and the relevant law pertaining to
victims’ remedies in a civil and criminal law context, discusses the
deficiencies in these remedies, and proposes a stronger
interdisciplinary approach to victims’ rights to more effectively
address these deficiencies.

Ms. Yara Medhat Wahba is the author of the last Comment of
this second Issue. Ms. Wahba graduated from Chapman University
Dale E. Fowler School of Law in 2021 and was a Chapman Law
Review member. As a law review member, she served as a dedicated
Staff Editor, Executive Board member, and Senior Notes and
Comments Editor. Her work and contribution to the Chapman Law
Review were invaluable in the publication of this Volume.



Ms. Wahba’s Comment takes a closer look at the very timely debate
revolving around the cash bail system. Her Comment surveys the
history of bail, addresses the problems caused by cash bail, evaluates
the two main schools of thought on bail reform, and proposes a
comprehensive solution to the identified problems.

The Chapman Law Review recognizes the continued support
of the members of the administration and faculty that made the
publication of this Issue possible, including: Dean of Chapman
University Dale E. Fowler School of Law, Matthew Parlow; our
faculty advisor, Professor Celestine Richards McConville; and our
faculty advisory committee members, Professor Deepa
Badrinarayana, Professor Ernesto Hernandez, Professor Kenneth
Stahl, Professor Richard Redding, and Professor Lan Cao. A
special thank you to the Research Librarians of the Hugh &
Hazel Darling Law Library for their tireless work for the
Chapman Law Review.

Last but certainly not least, we thank the staff of the 2020-2021
Chapman Law Review. Your remarkable, committed, and tireless
work was paramount to the publication of this Volume. We feel truly
honored and privileged to have been part of this journal and for being
allowed to serve and lead the Chapman Law Review this past year.

Finally, remembering Justice Ruth Bader Ginsburg’s wise
words, “Real change, enduring change, happens one step at a
time,” we thank the women that came before us and look forward
to the success of the women that come after us on the Executive
Board of the Chapman Law Review.

The women of the 2020-2021
Executive Board of the Chapman Law Review:

Sirine Maria Yared, Ariel J. Romero, Yara Medhat Wahba,
Brie E. Barry, Emily C. Hoskins, Melody Morales,
Darlene M. Morris, and Maha Ghazvini



Supreme Court Justices Neil Gorsuch and
Brett Kavanaugh Clash Over Federal
Regulation and Criminal Justice

Daniel Harris*

U.S. Supreme Court Justices Neil Gorsuch and Brett
Kavanaugh are turning out to be quite different from each other.
During the Court’s October 2018 term (ending in June 2019), in
cases with at least one dissent, Justice Brett Kavanaugh and
Justice Neil Gorsuch were on opposite sides 49% of the time. In
the October 2019 term, the two Trump-appointed Justices again
disagreed in significant cases. The thesis of this Article is that
there are themes to the differences between Justice Kavanaugh
and Justice Gorsuch that can be discerned from their votes and
opinions.

The first theme relates to jurisprudential style. Justice
Gorsuch follows the tenets of legal formalism, originalism, and
textualism. He is apt to find definite, fixed rules established in the
past that he follows to their logical conclusions, regardless of
practical consequences or policy considerations. By contrast,
Justice Kavanaugh tends to be pragmatic and flexible. Less
interested in original intent or logical rigor and more deferential
to precedent and convention, he tends to balance competing
interests and strives for reasonable solutions that make common
sense in the here and now.

The second area of difference lies in the Justices’ attitudes
toward the federal government. Justice Kavanaugh has a positive
view of the federal government and federal power. He resolves
ambiguities in favor of giving federal officials reasonable
discretion to address contemporary problems and meet the needs
of society. In disputes between the federal government and
individuals, he is inclined to vote for the government. By contrast,
Justice Gorsuch has a skeptical view of the federal government.
He prefers to limit the discretion of federal officials through
formal rules that establish clear individual rights. In disputes
between individuals and the federal government, Justice Gorsuch
is more apt to side with the individual.

» Adjunct Professor of Agency Law, Chicago-Kent College of Law.
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The split between Justice Kavanaugh and Justice Gorsuch
has enormous potential ramifications because it moderates their
collective influence on the Court. In addition, the jurisprudential
conflict between the new appointees, as expressed in their
opinions, is a fascinating study in how different two Justices
appointed by the same President can be.

INTRODUCTION

Confounding expectations,! it turns out President Trump’s
first two appointees to the Supreme Court are quite different
from each other.2 In their first term together, in cases with at
least one dissent, Justice Brett Kavanaugh and Justice Neil
Gorsuch were on opposite sides 49% of the time,3 an unusually
high rate of disagreement for a pair of new Justices appointed by
the same President.* In their second term together, the two
Trump-appointed Justices agreed more often, but they still
parted company several times,® often in significant cases. For
example, Justice Gorsuch and Justice Kavanaugh wrote opinions
on opposite sides of the case holding that discrimination based on
sexual orientation violates Title VII of the Civil Rights Act of
1964.6

The splits between the two dJustices did not track the
familiar right-to-left political spectrum. Both dJustices were
willing to side with the Court’s Democratic appointees. For
example, in the October 2018 term, Justice Kavanaugh voted
with Obama appointee Justice Elena Kagan 70% of the time and
51% of the time in divided cases (Just as often as he agreed with
Justice Gorsuch).” For his part, in five to four cases in the
October 2018 term, Justice Gorsuch voted with Justice Ginsburg
35% of the time and with Justice Sotomayor 35% of the time.8

1 See Jeremy Kidd, New Metrics and Politics of Judicial Selection, 70 ALA. L. REV.
785 (2019) (showing quantitative analysis that Justice Gorsuch and Justice Kavanaugh
had very similar conservative predictive scores).

2 See Adam Liptak & Alicia Parlapiano, Supreme Court Term Marked by Shifting Alliances
and Surprise Votes, N.Y. TIMES (June 29, 2019), http://www.nytimes.com/2019/06/29/us/supreme-
court-decisions.html [http://perma.cc/TNR7-COVS] (“[TThe two newest justices are a study in
contrasts.”).

3 See Adam Feldman, Final Stat Pack for October Term 2018, SCOTUSBLOG (June
28, 2019, 5:59 PM), http://www.scotusblog.com/2019/06/final-stat-pack-for-october-term-
2018/ [http://perma.cc/P4AEH-6UMN].

4 See Robert Barnes, Trump’s Justices Aren’t Always on Same Page, WASH. POST,
June 30, 2019, at Al (“Gorsuch and Kavanaugh have disagreed more often than any pair
of new justices chosen by the same president in decades.”).

5 See Adam Feldman, Final Stat Pack for October Term 2019, SCOTUSBLOG (July
10, 2020, 7:36 PM), http://www.scotusblog.com/wp-content/uploads/2020/07/Justice-
agreement-7.10.20.pdf [http://perma.cc/7A57-GL8Y].

6 See Bostock v. Clayton County, 140 S. Ct. 1731 (2020).

7 See Feldman, Final Stat Pack for October Term 2018, supra note 3.

8 See id.


http://perma.cc/7NR7-C9VS
http://perma.cc/P4EH-6UMN
http://perma.cc/7A57-GL8Y
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The thesis of this Article is that there is a pattern to the
disagreements between Justice Kavanaugh and Justice Gorsuch
that can be discerned from their opinions and is consistent with
their differing personal backgrounds. As discussed in detail
below, the two Justices have very different attitudes toward the
federal government and different jurisprudential philosophies.?
Discussed below is a quick preview.

Justice Kavanaugh has lived in the Washington, D.C., area
almost all of his life, the exceptions being seven years at Yale for
college and law school and a one-year judicial clerkship on the
West Coast. He has spent his career in federal service.l© After
clerking for Supreme Court Justice Anthony Kennedy, he became
a federal prosecutor in the Whitewater investigation.!! He later
served in the George W. Bush White House where he met his
wife, who was then a secretary for the President.!2

Justice Kavanaugh has a positive, insider attitude toward
the federal government. He sees it as a force for good. He
approaches problems from the perspective of the establishment
in his hometown. To facilitate the beneficial use of federal power,
Justice Kavanaugh takes a flexible, pragmatic, public policy
approach to the judicial role.!® He interprets laws in a modern,
common-sense way. While cautious about change and sensitive to
conservative values, Justice Kavanaugh believes judges should,
within reasonable and limited bounds, modernize the law when
necessary to further underlying policy goals. Justice Kavanaugh
tends to resolve ambiguities in favor of giving federal officials
reasonable discretion.'* He sympathizes with those who exercise
federal authority or need the protection of federal power. He has
far less sympathy for those subject to federal power.15

9 For a short essay introducing this idea, see Daniel Harris, New Swing Votes on
U.S. Supreme Court, 114 Nw. U.L. REV. ONLINE 258 (2020). The approach follows other
scholarship. See, e.g., Joshua B. Fischman & Tonja Jacobi, Second Dimension Supreme
Court, 57 WM. & MARY L. REV. 1671 (2016) (dividing the Supreme Court Justices into
pragmatic and legalistic groups); C. Herman Pritchett, Divisions Opinion Among Justices
U.S. Supreme Court, 1939-41, 35 AM. POL. Sci. REvV. 890, 890 (1941) (finding that
Supreme Court Justices “are influenced by biases and philosophies of government, . . .
which to a large degree predetermine the position they will take on a given question.
Private attitudes, in other words, become public law.”).

10 See MOLLIE HEMINGWAY & CARRIE SEVERINO, JUSTICE ON TRIAL 9, 19 (2019).

11 See Matthew Nussbaum, Brett Kavanaugh: Who is He? Bio, Facts, Background and
Political Views, POLITICO (July 9, 2018, 2:11 PM), http://www.politico.com/story/2018/07/09/brett-
kavanaugh-who-is-he-bio-facts-background-and-political-views-703346 [http://perma.cc/3TDJ-
BDSK].

12 See id. at 18-19.

13 See, e.g., Barr v. Am. Ass’n of Pol. Consultants, Inc., 140 S. Ct. 2335 (2020).

14 See, e.g., County of Maui v. Haw. Wildlife Fund, 140 S. Ct. 1462, 1478 (2020)
(Kavanuagh, J., concurring).

15 See, e.g., Air & Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986 (2019).
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Justice Gorsuch is cut from a different cloth. A native of
Colorado, his experience with the nation’s capital in his early
teens was difficult.’® In 1981, his mother (Anne Gorsuch), after a
successful career in Colorado state government,!” became
President Reagan’s first Director of the Environmental Protection
Agency.’® In that position, she clashed with the D.C.
establishment over her deregulatory efforts.!® Accused of
dismantling her agency and cited for contempt of Congress, Anne
Gorsuch was eventually forced from office.20 At his Senate
confirmation hearing in 2017, Justice Gorsuch said his mother
taught him “that headlines are fleeting—courage lasts.”?! The
subtext was that Justice Gorsuch believes in following principles
even if they lead to unpopular conclusions.

For most of his pre-judicial legal career, Justice Gorsuch
worked in the private sector.22 After a Supreme Court clerkship
for Justice Byron White and Justice Anthony Kennedy, Justice
Gorsuch spent about a decade (including eight years as a
partner) as a litigator at Kellog Huber, an elite D.C. law firm
that represented private parties, often in opposition to the
federal government.23 When George W. Bush was President,
Justice Gorsuch spent a year in the Justice Department, working
mainly on national security matters,?* before his appointment to
the U.S. Court of Appeals for the Tenth Circuit, based in Denver,
Colorado, where he served for about a decade prior to joining the
Supreme Court.?5 It is also worth noting that Justice Gorsuch
has a doctorate in moral philosophy from Oxford?¢ and met his
wife when he was a student there.27

16 See Heather Elliott, Gorsuch v. The Administrative State, 70 ALA. L. REV. 703, 711 (2019).

17 See NEIL M. GORSUCH, A REPUBLIC, IF YOU CAN KEEP IT 317 (2019).

18 See Biography of Anne M. Gorsuch (Burford), EPA (May 20, 1981),
http://archive.epa.gov/epa/aboutepa/biography-anne-m-gorsuch-burford.html
[http://perma.cc/SMYK-6X8B].

19 See Brady Dennis & Chris Mooney, Neil Gorsuch’s Mother Once Ran EPA. It Didn’t go
Well, WASH. PosST (Feb. 1, 2017, 4:33 AM), http://www.washingtonpost.com/news/energy-
environment/wp/2017/02/01/neil-gorsuchs-mother-once-ran-the-epa-it-was-a-disaster/
[http://perma.cc/XN4N-C92F].

20 See Elliott, supra note 16.

21 GORSUCH, supra note 17, at 317.

22 See Elliott, supra note 16.

23 See id.

24 See id.

25 Matt Ford, Trump Nominates Neil Gorsuch for the U.S. Supreme Court, ATLANTIC
(Jan. 31, 2017), http://www.theatlantic.com/politics/archive/2017/01/gorsuch-trump-
supreme-court/515232/ [http://perma.cc/MSNF-DQTY].

26 See Christopher R. Green, Justice Gorsuch and Moral Reality, 70 ALA. L. REV.
635, 636 (2019).

27 Joey Bunch, Louise Gorsuch Goes Down in History, Sharing Marmalade Recipe in Supreme
Court Book, COLO. PoLITICS (Dec. 28, 2017), http://www.coloradopolitics.com/news/louise-gorsuch-
goes-down-in-history-sharing-marmalade-recipe-in-supreme-court-book/article_c888b00d-d 724-
5913-8dea-d21bff2da6c2.html [http:/perma.c/M8ZC-NWBQ).
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Justice Gorsuch has a wary, outsider attitude toward the
federal government.2® He fears its unauthorized encroachment on
democratic self-governance and the traditional common law.2® He
opposes judges or federal agencies updating the law to conform to
modern policy or popular sentiment.3? Instead, Justice Gorsuch
believes judges must follow the law as it is, not as they want it to
be.3! In his mind, this means reasoning from (his vision of) the
basic precepts of the American Republic, the common law, and
Western Civilization—such as respect for the individual and the
rule of law, as supplemented by duly enacted legal texts
construed in accordance with the interpretative tools that judges
have used for centuries.?2 While this philosophy usually leads to
narrowing constructions of federal power, Justice Gorsuch will
follow his (often literalist) understanding of the written law to its
logical conclusion even if that means an expansion of federal
authority.33

To demonstrate this thesis about the differences between the
two Justices, this Article proceeds in six parts plus a conclusion.
Part I considers a case in which Justice Kavanaugh and Justice
Gorsuch wrote opposing opinions that illustrate their differing
attitudes toward the federal government and conflicting
jurisprudential approaches. Part II discusses four cases from the
October 2018 term in which Justice Kavanaugh voted with
Justice Ginsburg in support of federal regulation and Justice
Gorsuch was on the other side. Part III discusses four cases from
the October 2018 term in which Justice Gorsuch voted with
Justice Ginsburg in support of parties opposed to the federal
government and Justice Kavanaugh was on the other side. Part
IV looks at cases from the October 2018 term in which Justice
Gorsuch and Justice Kavanaugh were in agreement. Part V looks
at six cases from the Supreme Court’s October 2019 term in
which Justice Kavanaugh and Justice Gorsuch were on opposite
sides and one or both wrote opinions. Part VI makes
generalizations comparing the pragmatic insider jurisprudence of
Justice Kavanaugh with the formalist outsider approach of
Justice Gorsuch. Part VII briefly concludes by considering what
the differences between the two Justices might mean for the
future of United States law.

28 Daniel Harris, The New Swing Votes on the U.S. Supreme Court, 114 NW. L. REV.
ONLINE 258, 260 (2020).

29 Id.

30 GORSUCH, supra note 17, at 10.

31 Id.

32 See, e.g., Kisor v. Wilkie, 139 S.Ct. 2400, 2442 (2019) (Gorsuch dJ., concurring).

33 See, e.g., Bostock v. Clayton County, 140 S. Ct. 1731 (2020).
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I. THE JURISPRUDENTIAL CONFLICT

The jurisprudential conflict between Justice Gorsuch and
Justice Kavanaugh is best illustrated by United States v. Davis, a
five-to-four decision in which the majority coalition consisted of
the Court’s four Democratic appointees plus Justice Gorsuch.3 In
Davis, the defendants “Maurice Davis and Andrew Glover
committed a string of gas station robberies in Texas.”? They
were caught, prosecuted in federal court, and convicted of
violations of the federal Hobbs Act and conspiracy to violate the
Hobbs Act.38 Because they used a shotgun to commit their
crimes, they were also convicted of carrying or using a firearm to
violate the Hobbs Act and using or carrying a firearm in
connection with their conspiracy.?” The question before the
Supreme Court involved the validity of that last conviction.3®

The governing statute, 18 U.S.C. § 924(c), mandated
“heightened criminal penalties” for using or carrying a firearm in
connection with a federal “crime of violence.”?® The term “crime of
violence” had alternative definitions set forth in § 924(c)(3).40
According to § 924(c)(3)(A), a crime of violence was a felony that
had “the use, attempted use, or threatened use of physical force”
as one of its elements.4! Alternatively, § 924(c)(3)(B) defined a
“crime of violence” as a felony “that by its nature, involves a
substantial risk that physical force against the person or
property of another may be used in the course of committing the
offense.”*2

The defendants’ convictions for carrying or using a firearm in
connection with their Hobbs Act violations were valid under
§ 924(c)(3)(A) because the use or threatened use of force was an
element of the Hobbs Act crime.43 But § 924(c)(3)(A) did not work for
the defendants’ convictions for carrying or using a firearm in
connection with the conspiracy charge because the use or threatened
use of force was not an element of conspiracy.** To justify those
convictions, the government needed to use § 924(c)(3)(B).4>

34 United States v. Davis, 139 S. Ct. 2319 (2019).
35 Id. at 2324.

36 Id. at 2324—25.
37 See id.

38 Id.

39 Id. at 2324.

40 Id.

41 Id.

42 Id. at 2324.

43 Id. at 2523, 2336.
44 Id. at 2325.

45 Id. at 2327.
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That was a problem. Courts and the government construed
§ 924(c)(3)(B) to require what was called the “categorical
approach”—an inquiry into the potential for harm inherent in the
category of offense that the defendant committed (e.g., whether wire
fraud is the type of crime that has a substantial risk of harm).4¢ In
2018, the Supreme Court held that a virtually identical statutory
definition of “crime of violence” also mandated that same categorical
approach and it was unconstitutionally vague because it required
courts “to picture the kind of conduct that the crime involves in the
ordinary case, and to judge whether that abstraction presents some
not-well-specified-yet-sufficiently-large degree of risk.”*7

To get rid of the vagueness problem and thereby save the
convictions and the statute, the government asked the Supreme
Court to reinterpret § 924(c)(3)(B) so that its definition of a crime
of violence would depend on what defendants actually did and
not on the hypothetical potential for harm associated with their
category of crime.*® The Supreme Court, in a five-to-four decision,
ruled against the government.*® The five Justices in the majority
were the Court’s four Democratic appointees plus dJustice
Gorsuch, who wrote the majority opinion.30

Justice Gorsuch began his opinion by making it clear that he
did not consider the statute a first draft that the Court could
rework, stating: “In our constitutional order, a vague law is no
law at all. Only the people’s elected representatives in Congress
have the power to write new federal criminal laws.”?! Justice
Gorsuch went on to explain that: “When Congress passes a vague
law, the role of courts under our Constitution is not to fashion a
new, clearer law to take its place, but to treat the law as a nullity
and invite Congress to try again.”>?

Taking his task as statutory interpretation, not revision,
Justice Gorsuch said § 924(c)(3)(B) meant what it appeared to
say.? For purposes of the section, a crime of violence was to be
determined using the categorical approach, which involved
assessing the potential for harm associated with the abstract
category of the defendant’s offense.’® Because this inquiry
provided “no reliable way to determine which offenses qualify as

46 See id. at 2326.

47 See Sessions v. Dimaya, 138 S. Ct. 1204, 1211, 1216 (2018) (internal quotation
marks omitted).

48 See Davis, 139 S. Ct. at 2327.

49 Id. at 2336.

50 Id. at 2323.

51 Id.

52 Id.

53 Id. at 2323-24.

54 Id. at 2324.
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crimes of violence,” the language was “unconstitutionally
vague.”5>

Justice Gorsuch explained that the government’s alternative
reading of the statute could not “be squared with the statute’s
text, context, and history.”®® Were the Supreme Court to adopt
the government’s revised version of the statute, Justice Gorsuch
said, the Supreme Court Justices would be “stepping outside
[their] role as judges and writing a new law rather than applying
the one Congress adopted.”s?

Justice Gorsuch emphasized that the defendants would still
receive substantial prison time because they “did many things
that Congress had declared to be crimes” and would “face
substantial prison sentences for those offenses.”58

Justice Gorsuch also noted that the government’s new
reading of Section 924(c)(3)(B) would criminalize some conduct
that was not made criminal by the law as it was actually written
(such as a defendant’s use of a firearm in connection with an
offense that does not normally involve the use of force).5
Expanding the statute through interpretation “would risk
offending the very same due process and separation-of-powers
principles on which the vagueness doctrine itself rests.”60
Therefore, despite the general reluctance of courts to declare Acts
of Congress unconstitutional, “a court may not, in order to save
Congress the trouble of having to write a new law, construe a
criminal statute to penalize conduct it does mnot clearly
proscribe.”61

Justice Kavanaugh wrote the dissent, joined in whole by
Justices Thomas and Alito and in part by Chief Justice Roberts.52
The dissenting opinion, like the majority opinion, began with a
discussion of important considerations: “Crime and firearms form a
dangerous mix. From the 1960s through the 1980s, violent gun
crime was rampant in America.”s3 Emphasizing the practical needs
of modern American society,® Justice Kavanaugh noted that “The
wave of violence destroyed lives and devastated communities,
particularly in America’s cities. Between 1963 and 1968, annual
murders with firearms rose by a staggering 87 percent, and annual

55 Id. at 2323—24.

56 Id. at 2324.

57 Id. (alteration in original).
58 Id. at 2333.

59 Id. at 2332.

60 Id. at 2332—-33.

61 Id. at 2333.

62 Id. at 2336.

63 Id.

64 Id.
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aggravated assaults with firearms increased by more than 230
percent.”65

Continuing in a pragmatic vein, Justice Kavanaugh went on
to describe how “[flaced with an onslaught of violent gun crime
and its debilitating effects, the American people demanded
action.”®® Justice Kavanaugh explained that gun control laws,
such as 18 U.S.C. § 924(c), were passed in response.f” “Over the
last 33 years, tens of thousands of § 924(c) cases have been
prosecuted in the federal courts. Meanwhile, violent crime with
firearms has decreased significantly.”¢®

Justice Kavanaugh then attacked as surprising and
extraordinary the Supreme Court’s decision to strike down a key
provision of § 924(c)—’a federal law that has been applied so
often for so long with so little problem.”®® Justice Kavanaugh
warned that “[t]he Court’s decision ... will make it harder to
prosecute violent gun crimes in the future.””® Further, he stated
“[t]he Court’s decision also will likely mean that thousands of
inmates who committed violent gun crimes will be released far
earlier than Congress specified when enacting § 924(c). The
inmates who will be released ... are offenders who committed
violent crimes with firearms, often brutally violent crimes.”7!

Justice Gorsuch responded to Justice Kavanaugh’s first
argument by saying that there was nothing “surprising” or
“extraordinary” about striking down a statute when even the
government conceded the law would be unconstitutional if it
continued to mean what it had meant through thousands of
prosecutions.” On the contrary, Justice Gorsuch said, it would be
surprising and extraordinary if the Supreme Court could save
the statute by suddenly giving it “a new meaning different from
the one it has borne for the last three decades.””

Justice Kavanaugh’s dissent argued that the most sensible
approach for a statute such as § 924(c)(3)(B) was to focus on what
the defendant had actually done and not to employ the
categorical approach of looking at the potential for harm
associated with the abstract crime.”™ Justice Kavanaugh quoted a
lower court opinion: “If you were to ask John Q. Public whether a

65 Id. at 2336 (Kavanaugh, J., dissenting).
66 Id. at 2337.

67 Id.

68 Id.

69 Id.

70 Id.

71 Id.

72 Id. at 2333 (majority opinion).

73 Id.

74 Id. at 2343 (Kavanaugh, J., dissenting).
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particular crime posed a substantial risk of violence, surely he
would respond, ‘Well, tell me how it went down—what
happened?”’ The majority opinion by Justice Gorsuch responded
that the language of the statute before the Supreme Court was
not “the language posited in the dissent’s push poll. Section
924(c)(3)(B) doesn’t ask about the risk that ‘a particular crime
posed’ but about the risk that an ‘offense... by its nature,
involves.”7

The dissent by Justice Kavanaugh said that it did not matter that
the government had for many years taken the position that
§ 924(c)(3)(B) mandated the (now unconstitutional) categorical
approach, noting that the government’s position came “after the courts
settled on a categorical approach—at a time when it did not matter for
constitutional vagueness purposes . ..."”7 In response, Justice Gorsuch
asked: “Isn’t it at least a little revealing that, when the government had
no motive to concoct an alternative reading, even it thought the best
reading of § 924(c)(3)(B) demanded categorical analysis?’78

The dissent by Justice Kavanaugh noted that the word
“offense” in § 924(c)(3) could be read to refer to what the
defendant had actually done,” and that “an ambiguous statute
must be interpreted, whenever possible, to avoid
unconstitutionality.”s® Therefore, Justice Kavanaugh said, “it is
fairly possible to interpret § 924(c)(3)(B) to focus on the
defendant’s actual conduct” and that reading would make the
statute constitutional.®!

In response, Justice Gorsuch pointed out that the dissent’s
new reading of the law would criminalize conduct that was not
criminal under the categorical approach—the interpretation of
the law that fit best with the statute’s language and history.s2
Justice Gorsuch chided the dissent for “not even try[ing] to
explain how using the canon to criminalize conduct that isn’t
criminal under the fairest reading of a statute might be
reconciled with traditional principles of fair notice and
separation of powers.”®3 Justice Gorsuch noted that “the dissent
seem[ed] willing to consign thousands of defendants to prison for
years ... because it [was] merely possible Congress might have

75 Id. (quoting Ovalles v. United States, 905 F.3d 1231, 1241 (11th Cir. 2018)).
76 Id. at 2334 (majority opinion).

77 Id. at 2355 (Kavanaugh, J., dissenting).

78 Id. at 2334 (majority opinion).

79 Id. at 2347-48 (Kavanaugh, J., dissenting).

8o Id. at 2350.

81 Id. at 2351.

82 Id. at 2335 (majority opinion).

83 Id.
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[ordained those penalties].”8¢ Justice Gorsuch concluded: “In our
republic, a speculative possibility that a man’s conduct violated
the law should never be enough to justify taking his liberty.”s>

The last section of the dissent returned to the theme that
“[t]he Court’s decision means that people who in the future
commit violent crimes with firearms may be able to escape
conviction under § 924(c).”®6 After giving an example of a horrible
crime that might go unpunished, Justice Kavanaugh argued that
“when the consequences [of a statutory interpretation] are this
bad,” the Court should “double-check” its legal analysis.8” That
double-checking, Justice Kavanaugh went on, would show that
the statute did not really compel the Court’s decision in Davis.88
Justice Kavanaugh concluded: “I am not persuaded that the
Court can blame this decision on Congress. The Court has a way
out, if it wants a way out.”8?

The majority opinion by dJustice Gorsuch addressed the
dissent’s public policy arguments by asking: “[W]hat’s the point
of all this talk of ‘bad’ consequences if not to suggest that judges
should be tempted into reading the law to satisfy their policy
goals?’0 Justice Gorsuch went on to note the various ways
Congress could fix the problem and then concluded: “[T]hese are
options that belong to Congress to consider; no matter how
tempting, this Court is not in the business of writing new
statutes to right every social wrong it may perceive.”d!

The Davis decision illustrates the philosophical differences
between Justice Gorsuch and Justice Kavanaugh. dJustice
Gorsuch construed the statute based on its text, history, and
prior construction. Justice Kavanaugh focused on the general
purpose of the statute, common sense, and the practical
consequences of alternative interpretations. Justice Gorsuch’s
focus was on the rights of the individual; he resolved doubts
about the meaning of the law against the government and in
favor of liberty. Justice Kavanaugh’s concern was with the
welfare of society; he resolved ambiguities in favor of the
government and against wrongdoers.

Justice Gorsuch treated the statute’s meaning as objective
and fixed; something individuals could ascertain and rely on, not

84 Id. (internal quotations omitted).

85 Id.

86 Id. at 2353 (Kavanaugh, J., dissenting).
87 Id. at 2355.

88 Id.

89 Id.

90 Id. at 2335 (majority opinion).

91 Id. at 2336.
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something government officials could manipulate based on their
notions of the best interests of society. Justice Kavanaugh saw
the law’s meaning as malleable; something the government and
the Court could and should alter in order to serve the public
interest.

I1. JUSTICE KAVANAUGH WITH JUSTICE GINSBURG AGAINST
JUSTICE GORSUCH

In cases involving assertions of federal power, dJustice
Kavanaugh often sided with the Court’s liberal Justices and against
Justice Gorsuch. This section provides four examples. Two of the
cases discussed below involved federal regulation of private
business, and two involved constitutional challenges to state
actions. In all four cases, Justice Kavanaugh took the side of the
parties invoking federal power while Justice Gorsuch sided with
parties resisting federal power. Justice Kavanaugh justified his
rulings with pragmatic and progressive arguments consistent with
the modern norms of Washington, D.C. Justice Gorsuch made a
variety of counterarguments in support of local self-governance and
the traditional common law.

A. Apple Inc. v. Pepper®?

Apple Inc., an antitrust case, arose out of Apple’s practice of
requiring its customers to purchase applications (“app”) for Apple
devices through the Apple App Store.?s Several customers sued
Apple for allegedly using its monopoly power to charge higher
prices than Apple customers would otherwise have paid.®* The
gist of Apple’s defense was that it did not set the allegedly
unlawful prices.? Although Apple imposed a uniform 30%
commission on the developers, Apple argued that it should not be
blamed for the prices because the developer of each app
ultimately set the price for that app.%

The company invoked a 1977 Supreme Court precedent,
Illinois Brick Co. v. Illinois,?” which held that customers who did
not purchase directly from the alleged antitrust violator did not
have standing to sue that party for damages under the federal
antitrust laws. Apple argued that the general principle of Illinois
Brick should apply because, similar to the facts in that case, the

92 Apple Inc. v. Pepper, 139 S. Ct. 1514 (2019).

93 Id. at 1518-19.

94 See id. at 1518.

95 See id. at 1519.

96 See id. at 1519, 1521-22.

97 See id. at 1519; see also Ill. Brick Co. v. Illinois, 431 U.S. 720, 728-29 (1977).
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consumer plaintiffs were suing a party that did not set the prices
that caused the alleged antitrust injury.?

The district court agreed with Apple and dismissed the
case.? The Court of Appeals reversed, holding that the
consumers had standing to sue under Illinois Brick because they
purchased their apps directly from Apple.1? The question before
the Supreme Court was whether to adopt a broad construction of
the Sherman Act and a narrow construction of the Illinois Brick
exception (as the plaintiffs wanted) or, conversely, a narrow
construction of the Sherman Act and a broad construction of the
Illinois Brick exception, as Apple urged.10!

By a five-to-four vote, the Supreme Court sided with the
consumer plaintiffs.102 The majority consisted of the Court’s four
liberal Justices plus Justice Kavanaugh, who wrote the majority
opinion.1% The opinion twice emphasized that the Sherman Act
should be construed broadly to achieve its purpose of protecting
consumers from monopolists.’®* Early on, the opinion noted: “A
claim that a monopolistic retailer (here, Apple) has used its
monopoly to overcharge consumers is a classic antitrust claim.”105
The opinion went on to say that it would be inconsistent with the
statutory scheme to immunize monopolistic retailers from
antitrust litigation in the scenario where the retailers have their
suppliers set the base prices.1% “We refuse to rubber-stamp such
a blatant evasion of statutory text and judicial precedent.”107

The opinion by dJustice Kavanaugh brushed aside Apple’s
argument that the proper parties to bring a monopolization claim
were the suppliers who dealt directly with Apple, noting: “Leaving
consumers at the mercy of monopolistic retailers simply because
upstream suppliers could also sue the retailers makes little sense
and would directly contradict the longstanding goal of effective
private enforcement and consumer protection in antitrust cases.”108
Justice Kavanaugh also dismissed Apple’s argument about the
potential complexity of damage calculations, stating: “Illinois Brick
1s not a get-out-of-court-free card for monopolistic retailers to play
any time that a damages calculation might be complicated.”109

98 See id.

99 See id.

100 See In re Apple iPhone Antitrust Litig., 846 F.3d 313, 325 (9th Cir. 2017).
101 See Apple Inc. v. Pepper, 139 S. Ct. 1514, 1520 (2019).
102 Id. at 1519.

103 Id. at 1515.

104 See id. at 1520, 1525.

105 Id. at 1519.

106 See id. at 1523-24.

107 Id.

108 Id. at 1524.

109 Id.
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In its close, Justice Kavanaugh’s opinion returned to the
theme that the Sherman Act should be interpreted consistently
with its pro-consumer purposes.!l0 Justice Kavanaugh said: “The
plaintiffs seek to hold retailers to account if the retailers engage
in unlawful anticompetitive conduct that harms consumers who
purchase from those retailers. That is why we have antitrust
law.”111 The opinion went on to note that from the Sherman Act’s
inception “protecting consumers from monopoly prices’ has been
‘the central concern of antitrust.”12

Justice Gorsuch wrote a dissent, joined by Chief Justice
Roberts, Justice Thomas, and Justice Alito.!13 He treated Illinois
Brick as an application of the general rule that statutory causes
of action are “limited to plaintiffs whose injuries are proximately
caused by violations of the statute.”!'4 Justice Gorsuch reasoned
that Illinois Brick rejected a suit by indirect purchasers because
the plaintiffs in that case were relying on pass-on theory of
damages that was inconsistent with the common law proximate
cause rule.!’® Justice Gorsuch then criticized the majority for
allowing “a pass-on case” based on a formalistic and overly
narrow interpretation of Illinois Brick.116

The dissent by dJustice Gorsuch also noted the practical
difficulties of adjudicating the plaintiffs’ antitrust claim: “Will
the court hear testimony to determine the market power of each
app developer, how each set its prices, and what it might have
charged consumers for apps if Apple’s commission had been
lower?”117 In addition, dJustice Gorsuch criticized dJustice
Kavanaugh for preferring a broad reading of the Sherman Act to
“the well-trodden path of construing the statutory text in light of
background common law principles of proximate cause.”!8

For purposes of this Article, the important takeaway from
Apple Inc. is how differently Justice Kavanaugh and Justice
Gorsuch viewed federal regulation. Justice Kavanaugh favored a
liberal construction of the Sherman Act that would ensure that
all of the law’s regulatory goals could be achieved.l'® Justice
Gorsuch did not worry about incomplete enforcement.!20 His

110 See id. at 1525.

111 Id.

112 Id.

113 Id. (Gorsuch, dJ., dissenting).

114 Id. at 1527 (quoting Lexmark Int’l, Inc. v. Static Control Components, Inc., 572
U.S. 118, 132 (2014)).

115 See id. at 1525-26.

116 See id. at 1526.

117 Id. at 1528.

118 Id. at 1530.

119 See id. at 1525.

120 See id. at 1525-31.
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concern was with the law going too far, so he preferred reading
into the statute principles taken from common law traditions to
make sure the federal statute limited damages liability to private
parties that had actually caused the alleged harm.!2!

Justice Kavanaugh wanted to protect society from the
machinations of big companies, particularly those companies that
violate the spirit of the law in crafty ways and then seek shelter
in made-up technical defenses.'?2 He sympathized with those
seeking to enforce the law and with the people the statute was
intended to protect.’23 He had much less concern for the supposed
rights of alleged law-breakers.'?* By contrast, Justice Gorsuch
took a skeptical attitude toward law enforcement and its
tendency toward mission creep.?> His sympathies were with
those subject to federal regulation.126

B. Air and Liquid Systems Corp. v. DeVries!2

A similar conflict between Justice Kavanaugh and Justice
Gorsuch took place in DeVries, a case involving the application of
federal maritime law to a products liability claim.128 Two sailors,
John DeVries and Kenneth McAfee, were exposed to asbestos
while serving in the U.S. Navy (DeVries in the 1950s and McAfee
in the 1980s).129 They later developed cancer, allegedly caused by
asbestos exposure.!3° The former sailors did not sue the asbestos
manufacturers because those companies were in bankruptcy, and
they believed they could not sue the Navy because of a 1950
Supreme Court precedent.!3! Instead, the sailors and their wives
filed suit against companies that had supplied the Navy with
products such as pumps, blowers, and turbines to which the
Navy had later added asbestos.!32 The theory of liability was that
the defendant companies should have warned them about the
dangers of asbestos insulation, so that the former sailors would
have known to wear respiratory masks and avoid the hazard.!33

121 See id. at 1530.

122 See id. at 1524 (majority opinion).

123 See id. at 1524-25.

124 See id.

125 See id. at 1525-31 (Gorsuch, J., dissenting).

126 See id. at 1529-30.

127 See Air & Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986 (2019).

128 Id. at 991.

129 See id.

130 See id.

131 See id. at 992 (citing Feres v. United States, 340 U.S. 135 (1950)) (concluding “that
the Government is not liable under the Federal Tort Claims Act for injuries to servicemen
where the injuries arise out of or are in the course of activity incident to service”).

132 See id.

133 Id.
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The cases were commenced in state court and later removed
to federal court because they fell within the federal maritime
jurisdiction.'3* The district court granted the defendants’ motions
for summary judgment, relying on the traditional common law
“bare-metal” defense, under which product manufacturers have
no duty to warn about the dangers of materials that are not in
their products at the time of sale.13® The U.S. Court of Appeals
for the Third Circuit reversed in accordance with a modern
products liability rule that requires manufacturers to warn about
the dangers of added materials if it is foreseeable that the
materials might be added to the product after sale.13¢

On review, the Supreme Court rejected both the “bare-metal”
defense followed by the district court and the “foreseeable risk”
test of the Court of Appeals.’3” Instead, the Court adopted a
somewhat less plaintiff-friendly, modern rule followed in some
jurisdictions under which “a product manufacturer has a duty to
warn when (i) its product requires incorporation of a part, (ii) the
manufacturer knows or has reason to know that the integrated
product is likely to be dangerous for its intended uses, and (iii) the
manufacturer has no reason to believe that the product’s users will
realize that danger.”138

The majority opinion was written by Justice Kavanaugh and
joined by Chief Justice Roberts and the Court’s four liberal
Justices.1?? Justice Kavanaugh began by emphasizing that
federal courts have great freedom to shape federal maritime law,
noting: “When a federal court decides a maritime case, it acts as
a federal ‘common law court,” much as state courts do in state
common-law cases.”'40 Justice Kavanaugh went on to emphasize
that in formulating maritime law, courts were not bound by what
was done in the past, but instead may consider “judicial opinions,
legislation, treatises, and scholarly writings.”141

Justice Kavanaugh said that while there was a general duty
to warn about risks in one’s products, there were disagreements
among courts as to what that entailed when the risks came from
added materials.’42 Some jurisdictions followed the “bare-metal”
defense under which there was no duty to warn about the risks of
materials added after sale, some jurisdictions went by the

134 See id.

135 See id.

136 See id. (citing In re Asbestos Prods. Liab. Litig., 873 F.3d 232, 240-41 (3d Cir. 2017)).
137 See id. at 991.

138 Id.

139 Id. at 986.

140 Id. at 992 (citing Exxon Shipping Co. v. Baker, 554 U.S. 471, 507 (2008)).

141 Id.

142 See id. at 993.
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foreseeable risk approach, and some courts followed what Justice
Kavanaugh described as an intermediate approach.'4? Justice
Kavanaugh decided that the intermediate approach would be the
best policy choice, reasoning that the foreseeability test would be
too costly and result in “overwarning” users (with an
overwhelmingly long list of potential hazards), while the
bare-metal defense would not do enough to promote safety.144

Justice Kavanaugh explained why it was a good idea for the
Supreme Court to use its discretion to shape maritime law to
provide plaintiffs with more protection than afforded by the
traditional common law, noting: “Maritime law has always
recognized a ‘special solicitude for the welfare’ of those who
undertake to ‘venture upon hazardous and unpredictable sea
voyages.”’145 Justice Kavanaugh went on: “The plaintiffs in this
case are the families of veterans who served in the U.S. Navy.
Maritime law’s longstanding solicitude for sailors reinforces our
decision to require a warning in these circumstances.”146

Justice Gorsuch wrote the dissent, which was joined by
Justice Thomas and dJustice Alito.!*” He argued that the
traditional common law bare-metal defense was the proper rule
whereas the more modern standard adopted by the majority did
not enjoy “meaningful roots in the common law.”!%8 Justice
Gorsuch cited the Restatement (Third) of Torts from 1997 for the
proposition that “the supplier of a product generally must warn
about only those risks associated with the product itself, not
those associated with the ‘products and systems into which [it
later may be] integrated.”149

Justice Gorsuch argued that “the traditional common law
rule still makes the most sense today” because “[t]he
manufacturer of a product is in the best position to understand
and warn users about its risks” and therefore should be the one
who has the duty to warn about product hazards.!’® Expanding
the duty to warn was not a good idea, Justice Gorsuch explained
because “we dilute the incentive of a manufacturer to warn about
the dangers of its products when we require other people to share
the duty to warn and its corresponding costs.”?5!

143 See id. at 993-94.

144 See id. at 994-95.

145 Id. at 995 (quoting Am. Exp. Lines, Inc. v. Alvez, 446 U.S. 274, 285 (1980)).
146 Id.

147 Id. at 996 (Gorsuch, J., dissenting).

148 See id. at 996-97.

149 Id. at 997.

150 Id.

151 See id. at 997-98.



356 Chapman Law Review [Vol. 24:2

Justice Gorsuch also argued that the traditional common law
fit consumer expectations. “A home chef who buys a butcher’s
knife may expect to read warnings about the dangers of knives
but not about the dangers of undercooked meat. Likewise, a
purchaser of gasoline may expect to see warnings at the pump
about its flammability but not about the dangers of recklessly
driving a car.”152

Justice Gorsuch criticized the majority for replacing a clear
common law rule with an opaque standard that courts would find
hard to administer.’®® Justice Gorsuch then raised a fairness
argument: “Decades ago, the bare metal defendants produced their
lawful products and provided all the warnings the law required.
Now, they are at risk of being held responsible retrospectively for
failing to warn about other people’s products.”’>* He argued that
“[i]t is a duty they could not have anticipated then and one they
cannot discharge now. They can only pay. Of course, that may be
the point.”155 Justice Gorsuch then went on to argue that the
Court might be “motivated by the unfortunate facts of this
particular case, where the sailors’ widows appear to have a limited
prospect of recovery from the companies that supplied the asbestos
(they’ve gone bankrupt) and from the Navy that allegedly directed
the use of asbestos (it’s likely immune under our precedents).”156

Nevertheless, Justice Gorsuch went on, sympathy for the
plaintiffs did not justify imposing liability on innocent
manufacturers: “how were they supposed to anticipate many
decades ago the novel duty to warn placed on them today? People
should be able to find the law in the books; they should not find
the law coming upon them out of nowhere.”?57

Once again, Justice Kavanaugh sympathized with those
seeking to enforce federal law, and those needing the protection
of federal law. Justice Gorsuch’s sympathies were with those who
needed protection from federal law. Justice Kavanaugh saw the
law as something flexible that judges should update for the
better protection of the people. Justice Gorsuch saw the law as
fixed; something that private parties could count on, not
something that could be changed years later so as to punish
defendants for conduct that was legal at the time it was done.

Justice Kavanaugh preferred a modern, consumer-protective
version of the common law that expanded the scope of corporate

152 Id. at 998.

153 Id.

154 Id.

155 Id. at 999-1000.
156 Id. at 1000.

157 Id.
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responsibility, although he was careful to adopt an intermediate
step and not the most plaintiff-friendly approach. dJustice
Gorsuch opted for the traditional common law rule that limited
the duty to warn to the party best situated to fulfill that duty,
even though that construction of the law meant ruling against
sympathetic plaintiffs.

C. Tennessee Wine and Spirits Retailers Assoc. v. Thomas!®®

In Tennessee Wine and Spirits, a Tennessee statute required
people applying for a license to operate a retail liquor store to
have lived in the state for at least two years prior to their
application.’® Normally, laws that impose durational residency
requirements on citizens seeking state benefits are deemed
unconstitutional because they violate the free trade and free
travel principles of the Dormant Commerce Clause.'®® The
question before the Supreme Court in Tennessee Wine and Spirits
was whether there was an exception to that general rule based
on Section 2 of the Twenty-First Amendment.16! Section 2 was
enacted as part of the deal that repealed the Eighteenth
Amendment (the Prohibition Amendment) and, by its terms,
gives states the power to regulate the transportation or
importation of liquor.162

The Supreme Court struck down the state law by a vote of
seven-to-two. The majority opinion by Justice Alito followed
modern precedents to construe Section 2 of the Twenty-First
Amendment narrowly.163 According to the majority, Section 2
authorized states to enact “alcohol-related public health and
safety measures” but was “not a license to impose all manner of
protectionist restrictions on commerce in alcoholic beverages.”164
The opinion concluded that “[blecause Tennessee’s 2-year
residency requirement for retail license applicants blatantly
favors the State’s residents and has little relationship to public
health and safety, it is unconstitutional.”165

Justice Gorsuch wrote a dissenting opinion that was joined
only by Justice Thomas. While agreeing that Section 2 did not
give states the power to violate all manner of constitutional
rights, Justice Gorsuch argued that the constitutional provision did
allow states to escape the free trade principles the Supreme Court

158 Tenn. Wine & Spirits Retailers Ass'n v. Thomas, 139 S. Ct. 2449 (2019).
159 Id. at 2457.

160 See id.

161 See id. at 2459.

162 Id.

163 See id. at 2476.

164 Id. at 2457.
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had read into the Dormant Commerce Clause.'®¢ Invoking history,
Justice Gorsuch said that both before the Prohibition Amendment
and after its repeal, “one thing has always held true: States may
impose residency requirements on those who seek to sell alcohol
within their borders to ensure that retailers comply with local laws
and norms.”167

The bulk of the dissent was spent debating the majority’s take
on history and modern precedents under the dormant Commerce
Clause and Section 2 of the Twenty-First Amendment.¢8 But in its
closing paragraph, the dissent spoke to the philosophical issues that
prompted Justice Gorsuch to disagree with the majority of the
Court.1%® The paragraph began: “As judges, we may be sorely
tempted to ‘rationalize’ the law and impose our own free-trade rules
for all goods and services in interstate commerce.”'’® That
temptation should be resisted, Justice Gorsuch argued, because
“real life 1s not always so tidy and satisfactory, and neither are the
democratic compromises we are bound to respect as judges. Like it
or not, those who adopted the Twenty-first Amendment took the
view that reasonable people can disagree about the costs and
benefits of free trade in alcohol.”17! Justice Gorsuch went on: “Under
the terms of the compromise they hammered out, the regulation of
alcohol wasn’t left to the imagination of a committee of nine sitting
in Washington, D.C., but to the judgment of the people themselves
and their local elected representatives.”172

In a footnote, the majority opinion by Justice Alito addressed
this passage in Justice Gorsuch’s dissent, characterizing it as
“empty rhetoric” and noting that even the dissent strayed “from a
blinkered reading” of Section 2 by conceding that the provision
did “not abrogate all previously adopted constitutional
provisions, just the dormant Commerce Clause.”'

The Tennessee Wine and Spirits decision illustrates key
differences between dJustice Kavanaugh and dJustice Gorsuch.
Justice Kavanaugh favors national norms over provincial
interests. Justice Gorsuch prefers to defend localities from the
(supposed) overreach of the federal government. Justice
Kavanaugh is happy to be part of the Washington, D.C.,,
consensus. Justice Gorsuch will go out of his way to defy it. He is
also willing to use sweeping anti-Washington, D.C., rhetoric, even

166 Id. at 2477. (Gorsuch, J., dissenting).
167 Id.

168 See id. at 2476-84.

169 Id. at 2484.

170 Id.

171 Id.
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173 Id. at 2468 n.15 (majority opinion).
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when the logic of that rhetoric might go further than he actually
wants to go. It is also worth noting that Justice Gorsuch is
sympathetic to state regulation of business; his anti-government
sentiment seems to be limited to the federal authorities.

D. Flowers v. Mississippil™

The defendant in Flowers, Curtis Flowers, was convicted in
Mississippi state court of murdering four people in Winona,
Mississippi, in 1996.17> It was his sixth trial for the crime.!”® The
first three trials resulted in convictions that were reversed by the
Mississippi  Supreme  Court because of prosecutorial
misconduct.!”” The fourth and fifth trials resulted in hung
juries.l” The question before the Supreme Court was whether, in
Flowers’ sixth trial, the prosecutor improperly struck Carolyn
Wright, a black prospective juror, for racially discriminatory
reasons in violation of the Equal Protection Clause as interpreted
by the Supreme Court in 1986 in Batson v. Kentucky.1™

The Supreme Court reversed the Mississippi Supreme Court
and ruled for the defendant by a vote of seven-to-two.18 The
majority opinion by Justice Kavanaugh concluded that “[f]our
critical facts, taken together, require reversal.”'8! The first fact
was that “in the six trials combined, the State employed its
peremptory challenges to strike 41 of the 42 black prospective
jurors that it could have struck.”'®2 The second critical fact was
that in Flowers’ sixth trial, the one that had resulted in the
conviction under review, “the State exercised peremptory strikes
against five of the six black prospective jurors.”'83 The third fact
was that at the sixth trial, “in an apparent effort to find
pretextual reasons to strike black prospective jurors, the State
engaged in dramatically disparate questioning of black and white
prospective jurors.”'8¢ The fourth critical fact, according to
Justice Kavanaugh, was that “the State then struck at least one
black prospective juror, Carolyn Wright, who was similarly
situated to white prospective jurors who were not struck by the
State.”18

174 Flowers v. Mississippi, 139 S. Ct. 2228 (2019).
175 Id. at 2234-35.

176 Id. at 2235.
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179 Batson v. Kentucky, 476 U.S. 79 (1986).

180 Flowers v. Mississippi, 139 S. Ct. 2228 (2019).
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Justice Kavanaugh emphasized the narrow, fact-bound basis
of the Court’s decision, noting: “We need not and do not decide
that any one of those four facts alone would require reversal.” He
stated “. .. all that we do decide, is that all of the relevant facts
and circumstances taken together establish that the trial court
committed clear error in concluding that the State’s peremptory
strike of black prospective juror Carolyn Wright was not
‘motivated in substantial part by discriminatory intent.” 186

Justice Kavanaugh went on: “In reaching that conclusion, we
break no new legal ground. We simply enforce and reinforce
Batson by applying it to the extraordinary facts of this case.”?87

Justice Thomas wrote a dissent. In its first three sections,
which Justice Gorsuch joined, Justice Thomas went over the
factual record of jury selection for the six trials in detail.1s8
Noting that the defendant and the victims came from a small
town with connections to many in the jury pool, Justice Thomas
discussed the prosecutor’s nondiscriminatory reasons for forty of
the forty-one peremptory challenges that he used against black
prospective jurors.!®® Justice Thomas also noted that the one
improper peremptory challenge had been used twenty years
earlier in a trial that did not result in the conviction under
review.190

With respect to the most recent trial and the striking of
Wright, Justice Thomas noted that, shortly after the murders,
Wright was sued by Tardy Furniture, a business that was owned
by one of the victims and later, at the time of the suit against
Wright, by that victim’s son and daughter.'®? The store’s suit
against Wright resulted in a garnishment order against her.!92
Justice Thomas concluded that Wright’s potential bias was
“obvious,” so that it was not unconstitutional racial
discrimination for the prosecution to strike her.193

Justice Thomas said that the Court should have followed its
normal practice of not granting certiorari to review fact-specific
cases.!94 He speculated that the Court might have granted review
“because the case [had] received a fair amount of media

186 Id.

187 Id.

188 See id. at 2252-69 (Thomas, J., dissenting). The last section, which Justice
Gorsuch did not join, called for overruling Batson v. Kentucky. See id. at 2269-74.

189 See id. at 2266—69.

190 See id.

191 Id. at 2255.
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194 Id. at 2254.
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attention.”19 Alternatively, Justice Thomas speculated, the Court
might have taken the case for review because it came “from a state
court in the South.”'9¢ Justice Thomas noted that “[t]hese courts
are ‘familiar objects of the Court’s scorn,” especially in cases
involving race.”97

This decision illustrates Justice Kavanaugh’s support for civil
rights and willingness to use federal power to hold state
governments to national standards. It also shows his pragmatic,
fact-bound approach to adjudication. On the other hand, Justice
Gorsuch’s willingness to join the portions of Justice Thomas’ dissent
that questioned the factual basis of the Court’s decision illustrates
that Justice Gorsuch is apt to challenge the dominant narrative and
defy Washington, D.C., norms. His opposition is not all that
conservative. Justice Gorsuch did not want to overrule the Batson
precedent and he seems generally supportive of modern civil rights
law. But in a factual dispute over the reach of federal law, Justice
Gorsuch rejected the views of the D.C. establishment and sided with
an object of its scorn.

II1. JUSTICE GORSUCH WITH JUSTICE GINSBURG AGAINST JUSTICE
KAVANAUGH

Justice Gorsuch’s skepticism about federal power often put
him on the same side as Justice Ginsburg and opposite Justice
Kavanaugh.!98 This section examines four examples—all with a
connecting theme. In each of these cases, Justice Gorsuch
opposed the federal government (or, in one case, a party that was
acting as the U.S. government’s successor in interest) while
Justice Kavanaugh took the side of the federal government (or its
successor in interest).199

A. Biestek v. Berryhil]2o0

In Biestek, Michael Biestek (a former carpenter suffering
from degenerative disc disease, Hepatitis C, and depression)
applied for social security disability benefits.20! Even though
Biestek was no longer able to perform his customary construction
work, the Social Security Administration opposed his application
on the theory that there were other jobs in the economy he could
perform.202

195 Id.

196 Id.

197 Id. (citations omitted).

198 See infra, Part III.A-D.

199 See id.

200 Biestek v. Berryhill, 139 S. Ct. 1148 (2019).
201 Id. at 1152.

202 Id. at 1153.
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At a hearing before an Administrative Law dJudge, a
vocational expert hired by the government testified that there
were “240,000 bench assembler jobs and 120,000 sorter jobs”
available to someone with Biestek’s education and disabilities.203
On cross-examination, Biestek’s lawyer asked for the data
supporting that conclusion.2¢ The Administrative Law Judge
ruled that the supporting data was not necessary and then relied
on the expert’s testimony in her decision, which granted Biestek
disability benefits beginning in May 2013 (when he turned fifty)
but denied prior benefits because of the availability of the other
jobs.205

Biestek filed suit in federal court to recover the denied
benefits, arguing that because the data supporting the expert’s
report had not been disclosed, the decision of the Administrative
Law Judge was not supported by substantial evidence and
therefore should be overturned.2°¢ The district court rejected this
argument, as did the U.S. Court of Appeals for the Sixth
Circuit.207 On review, the Supreme Court affirmed by a vote of
six-to-three.208

The majority opinion was written by Justice Kagan and joined
by Chief Justice Roberts, Justice Thomas, Justice Breyer, Justice
Alito, and Justice Kavanaugh. The majority opinion reasoned that
the substantial evidence standard is flexible and does not require
“a categorical rule, applying to every case in which a vocational
expert refuses a request for underlying data.”2%® Rather, judicial
review of whether an administrative decision was supported by
substantial evidence should be “case-by-case” under a standard
that “takes into account all features of the vocational expert’s
testimony, as well as the rest of the administrative record” and
“defers to the presiding ALJ, who has seen the hearing up
close.”210

The three dissenters were dJustice Ginsburg, dJustice
Sotomayor, and Justice Gorsuch. In his dissent, Justice Gorsuch
employed the striking rhetorical device of presenting the case
from the plaintiff’s perspective.2!! His opinion began: “Walk for a
moment in Michael Biestek’s shoes. As part of your application
for disability benefits, you’ve proven that you suffer from serious

203 Id.

204 Id.
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208 Id. at 1157.
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211 Id. at 1158 (Gorsuch, J., dissenting).
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health problems and can’t return to your old construction job.”
The opinion continued, “Like many cases, yours turns on whether
a significant number of other jobs remain that someone of your
age, education, and experience, and with your physical
limitations, could perform.”2!2

The opinion by Justice Gorsuch then went on to describe how
the government introduced evidence that there were other jobs
available, and how Biestek asked for the supporting data: “[bJut
rather than ordering the data produced, the hearing examiner,
herself a Social Security Administration employee, jumps in to
say that won’t be necessary.”?!3 The narrative concluded then,
“Even without the data, the examiner states in her decision on
your disability claim, the expert’s say-so warrants ‘great weight’
and is more than enough to evidence to deny your application.
Case closed.”2!4

Justice Gorsuch reviewed precedents under the substantial
evidence standard and then argued: “If clearly mistaken
evidence, fake evidence, speculative evidence, and conclusory
evidence aren’t substantial evidence, the evidence here shouldn’t
be either.”?’> Not only was the expert’s testimony conclusory,
Justice Gorsuch noted, “for all anyone can tell it may have come
out of a hat—and, thus, may wind up being clearly mistaken,
fake, or speculative evidence to0o.”%16

In his closing, Justice Gorsuch emphasized the values at
stake.?l” “The principle that the government must support its
allegations with substantial evidence, not conclusions and secret
evidence, guards against arbitrary executive decision[-]making.
Without it, people like Mr. Biestek are left to the mercy of a
bureaucrat’s caprice.”?18

Justice Kavanaugh did not write in this case, but he joined a
majority opinion that saw a dispute between the federal
government and an individual from the perspective of the
government.?19 Justice Gorsuch, by contrast, saw the same case
from the perspective of the individual fighting with the
government.?20 For the majority, the federal government was
treated as a positive force that should be given substantial
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leeway to do its good work.?2! For Justice Gorsuch, the federal
government was an arrogant Leviathan that should be subject to
close scrutiny and hemmed in by rules.2?2 For the majority, the
Social Security Administration hearing examiner was someone
whose discretionary judgment deserved deference.?23 Justice
Gorsuch, by contrast, regarded that same discretion as a
“bureaucrat’s caprice.”224

B. Gamble v. United States?25

In Gamble, Terance Gamble was pulled over by police officer in
Mobile, Alabama, for driving a car with a damaged headlight.226
Smelling marijuana, the officer searched the car and found not only
marijuana but also a handgun, which Gamble as an ex-convict was
not allowed to possess.?2” Gamble pleaded guilty in state court to
drug charges and possessing a gun while a convicted felon in
violation of Alabama law.228 He was sentenced to ten years
imprisonment, all but one year of which was suspended.22®
Thinking his state punishment too light, federal authorities indicted
Gamble for possession a gun while an ex-convict in violation of
federal law and Gamble received nearly three more years in
prison.230

Gamble challenged his federal conviction as violative of the
Double Jeopardy Clause of the Fifth Amendment, which provides
that “no person may be ‘twice put in jeopardy’ ‘for the same
offence.”?3! The lower courts rejected Gamble’s argument,
following long-standing Supreme Court precedent that violations
of the laws of two different sovereigns are not “the same offence”
within the meaning of the Double Jeopardy Clause.?3?2 The
Supreme Court affirmed by a vote of seven-to-two.233

The majority opinion by Justice Alito noted the textual basis
for the dual-sovereignty doctrine, which allows state and federal
prosecution of the same conduct if that conduct separately
violates state and federal law.23* The Fifth Amendment does not
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prohibit dual prosecutions for the same conduct.235 It prohibits
dual prosecutions for the same “offence.” Justice Alito’s majority
opinion explained: “an ‘offence’ is defined by a law, and each law
is defined by a sovereign. So where there are two sovereigns,
there are two laws, and two ‘offences.”236

The majority opinion went on to argue that the dual-sovereignty
rule was also consistent with the ethos of the founding generation.237
One of the grievances against George III in the Declaration of
Independence was that he used acquittals of British troops in English
courts to bar their prosecution in the colonies.23® Justice Alito noted it
did not make sense that “the same Founders who quite literally
revolted against the use of acquittals abroad to bar criminal
prosecutions here would soon give us an Amendment allowing
foreign acquittals to spare domestic criminals.”239

The majority opinion reviewed the Supreme Court case law
establishing the dual-sovereignty doctrine in the 1840s and then
reaffirming the dual-sovereignty doctrine in numerous later
decisions.?40 Justice Alito went on to argue that the old precedents
and treatises that Mr. Gamble cited to support his contrary
position were a “muddle” or “spotty” or “equivocal”’ and therefore
not enough to establish that the Framers intended to “bar
successive prosecutions under different sovereigns’ laws—much
less do so with enough force to break a chain of precedent linking
dozens of cases over 170 years.”24!

Justice Thomas wrote a concurring opinion, which said “the
historical record [did] not bear out [his] initial skepticism of the
dual-sovereignty doctrine.”?42 The opinion went on to say that
while the case presented “knotty issues about the original
meaning of the Fifth Amendment,” it did not appear that the
common law had “coalesced” around the defendant’s
interpretation of double jeopardy right at the time the Fifth
Amendment was ratified.243

The two dissenters were dJustice Ginsburg and Justice
Gorsuch. The dissent by Justice Gorsuch began: “A free society
does not allow its government to try the same individual for the
same crime until it’s happy with the result. Unfortunately, the
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Court today endorses a colossal exception to this ancient rule
against double jeopardy.”244

The next paragraph of the dissent started with a quote from a
1959 dissenting opinion by Justice Hugo Black.24> Justice Gorsuch
then stated the same thought in his own words: “Throughout
history, people have worried about the vast disparity of power
between governments and individuals, the capacity of the state to
bring charges repeatedly until it wins the result it wants, and
what little would be left of human liberty if that power remained
unchecked.”246

The dissent by Justice Gorsuch traced the history of the
double jeopardy prohibition, starting with ancient Athens and
the Old Testament and then proceeding through the English
common law to early American precedents,?s” and argued that
the term “offence” was and should be understood broadly.248
Justice Gorsuch buttressed this view with common sense, noting
that: “Most any ordinary speaker of English would say that Mr.
Gamble was tried twice for ‘the same offence,” precisely what the
Fifth Amendment prohibits.”249

Justice Gorsuch went on to argue that early American law
was consistent with this understanding of double jeopardy, the
Supreme Court’s adoption of the dual-sovereignty doctrine was a
mistake, and there was no legitimate reason to perpetuate the
error.220 The dissent noted: “In the era when the separate
sovereigns exception first emerged, the federal criminal code was
new, thin, modest, and restrained. Today, it can make none of
those boasts.”?51 According to some estimates, the dissent
observed, “the U.S. Code contains more than 4,500 criminal
statutes, not even counting the hundreds of thousands of federal
regulations that can trigger criminal penalties.”?52 Justice
Gorsuch went on: “Still others suggest that ‘[t|here is no one in
the United States over the age of 18 who cannot be indicted for
some federal crime.”253

In a closing paragraph of his dissent, Justice Gorsuch
returned to his main themes. The paragraph began: “Enforcing
the Constitution always bears its costs. But when the people
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adopted the Constitution and its Bill of Rights, they thought the
liberties promised there worth the costs. It is not for this Court to
reassess this judgment to make the prosecutor’s job easier.”25¢
Justice Gorsuch went on to explain the importance of the double
jeopardy rule: “When governments may unleash all their might
in multiple prosecutions against an individual, exhausting
themselves only when those who hold the reins of power are
content with the result, it is ‘the poor and the weak,” and the
unpopular and controversial, who suffer first . .. .25

Thus, Justice Kavanaugh joined a majority opinion that took
the side of law enforcement, the federal government, the welfare
of society, and the status quo.?%¢ Justice Gorsuch, by contrast,
resolved ambiguities in favor of liberty and against the federal
government.?5” His overriding concern was with the rights of
individuals.??® Moreover, Justice Gorsuch was willing to overturn
170 years of precedent, based on a historical record that even a
sympathetic Justice Thomas saw as inconclusive, in order to
restrain federal power.25 The opinion illustrates the selectivity of
Justice Gorsuch’s originalism. He embraces those parts of the
past that protect individual liberty from an arbitrary or
overzealous federal government. He is not a reactionary, seeking
to restore some actual period in the past. His devotion is to an
ideal.

As a matter of literary style, it is also worth noting that
Justice Alito’s majority opinion referred to the defendant as
“Gamble”260 (which is normal), while Justice Gorsuch’s dissenting
opinion referred to the defendant as “Mr. Gamble,”26! in much the
same way that Justice Gorsuch’s dissent in the Biestek case
referred to the plaintiff as “Mr. Biestek.” The addition of the
honorific illustrates Justice Gorsuch’s tendency to show greater
respect for the individual.

C. United States v. Haymond?262

In Haymond, Andre Haymond was convicted of possessing
child pornography in violation of federal law.263 The statute
authorized a punishment of zero to ten years in prison, plus
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supervised release for a period of five years to life.26¢ “Because Mr.
Haymond had no criminal history and was working to help support
his mother who had suffered a stroke, the judge . .. sentenced him
to a prison term of 38 months, followed by 10 years of supervised
release.”265

Haymond served his prison term but ran into problems
during supervised release.?6 An unannounced government
search of his computers and cell phone turned up fifty-nine
images of what the government claimed to be child pornography.
Subsequently, the government initiated supervised release
r