The Foreign Corrupt Practices Act (“FCPA”)
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· Chapman University is committed to compliance with Federal anti-corruption laws in all its engagements with foreign officials.

Overview of the Foreign Corrupt Practices Act:

What is the FCPA?
· The Foreign Corrupt Practices Act (“FCPA”) is a Federal Law that contains anti-bribery prohibitions and accounting compliance provisions designed to forbid corrupt payments involving foreign government officials.

Namely, the FCPA: (1) prohibits bribery of foreign officials, and (2) requires the maintenance of accurate books and records so that bribes cannot be hidden. 

To whom does the FCPA apply?
· The FCPA applies to ordinary citizens, nationals and residents of the United States, and to any U.S. business entity, non-profit and educational institution, including its officers, directors, employees and agents.

What are FCPA’s Anti-Bribery provisions?
· FCPA’s anti-bribery provisions prohibit an offer, payment, promise to pay or authorization of payment of any money, gift, or thing of value to any foreign official for purposes of:
· a) influencing any act or decision,
· b) inducing the official to do any act in violation of his or her lawful duties,
· c) securing an improper advantage, or
· d) inducing the official to use his or her influence with a foreign government,
· in order to assist in obtaining or retaining business, or direct business to any person. 

What does obtaining or retaining business include?
· The “obtaining or retaining business” element is interpreted broadly to include any business advantage, such as:

·  obtaining a permit,	
·  winning a contract, 
·  influencing the procurement process,
·  circumventing the rules for importation of products,
·  evading taxes or penalties, 
·  influencing the adjudication of lawsuits or enforcement action,
·  obtaining exceptions to regulations, or 
·  avoiding contract termination.

Who are Foreign Officials?
· The FCPA defines “foreign official” very broadly. 
· A “foreign official” is an officer or employee of a foreign government or “public international organization” (or any department, agency or instrumentality thereof), any candidate for foreign political office, or any person acting in an official capacity for or on behalf of any such government or public international organization. 
· A “foreign official” includes not only a person who performs traditional governmental or administrative functions, but also an employee of a company or other business entity in which a governmental body has an ownership interest. Such employee can qualify as a foreign official even if he or she is engaged in commercial, rather than governmental, activities.

Is a professor at a foreign, state university a “Foreign Official?”
· Employees of state-owned enterprises, including faculty at foreign universities, may be considered “foreign officials” for purposes of the FCPA.  As a result, a professor or other employee of a state-run university could be considered a “foreign official” for purposes of the FCPA.

GIFTS AND ENTERTAINMENT
· Gifts to foreign officials and to government organizations, charities and other organizations in which a foreign official is or might be involved could potentially cause a violation of the FCPA. 
· The statute contains no monetary thresholds. Therefore, gifts other than those of nominal value, such as those bearing the University’s brand or logo, should not be given without the prior review by Chapman’s Office of Legal Affairs.

A. GIFTS 

When contemplating a gift, factors to consider include the value of the gift and whether the gift: 
· 1) is related to a request for official action, 
· 2) is a courtesy or token, 
· 3) would violate the laws and customs of the applicable country, 
· 4) is one in a pattern of frequent gifts to the same person or organization, and 
· 5) is for an organization that has a relationship with a foreign official. 

As a general rule, cash gifts to foreign officials are prohibited. 

B. ENTERTAINMENT
· For entertainment of foreign officials, a history of providing frequent entertainment to an official who is taking favorable actions for the University could be a violation. 
· Specific entertainment expenditures must also be allowed under the local laws and customs of the foreign country.  
· A “charitable donation” in a foreign country may be a violation of the FCPA, if it is intended to corruptly assist the University in obtaining needed government approvals or permits to do business in the region. 

TRAVEL AND LODGING EXPENSES
· The University may reimburse foreign officials for reasonable and bona fide travel and lodging expenses directly related to:
· (a) the promotion, demonstration, or explanation of products or services; or
· (b) the execution or performance of a contract with a foreign government or its agency. 

TRAVEL AND LODGING EXPENSES
· Where travel expenses are reasonable and genuine, the University should pay the expenses directly to the hotel or vendor, rather than reimbursing the foreign official.  The University should also notify the applicable governmental entity that such expenses will be paid by the University in accordance with the requirements of a written contract between the parties. 
· University employees may not provide travel or entertainment expenses for the family members or friends of a Foreign Official without an independent, legitimate business purpose for such payment.

FACILITATING OR EXPEDITING PAYMENTS
· University employees should not promise, offer or make “Facilitation” or “Grease” payments, or authorize an agent or consultant to do so, unless the payment is made to protect human health or safety.

“Facilitation” or “Grease” payments are small payments made to prompt a low-level government official to do what he or she is supposed to do under the law of the official’s locality; for instance, provide police protection, deliver mail, schedule inspections, provide phone service or process governmental papers.

FACILITATING OR EXPEDITING PAYMENTS
· Although permitted by the FCPA, there are a number of problems associated with the payment of “facilitating or expediting payments,” including the following:

·   (a) Some employees are citizens or residents of countries that prohibit foreign bribery, but do not make an exception for facilitating or expediting payments. 
·   (b) Facilitating or expediting payments are likely to be illegal under local law.
·   (c) The line between routine and non-routine government action can be difficult to draw.
·   (d) Facilitating or expediting payments corrodes respect for the law.
·   (e) Facilitating or expediting payments encourages corrupt behavior. 

Because of the associated problems, University employees should not promise, offer or make “Facilitation” or “Grease” payments, or authorize an agent or consultant to do so. 
· Any grease payment made to protect human health or safety must be accurately and fairly recorded in the University’s books, and should be reported to Chapman’s Office of Legal Affairs as soon as possible.

ACCOUNTING RULES
· Financial transactions involving Foreign Officials must, with reasonable detail, accurately and fairly reflect the transaction, including documenting: 
· (a) the purpose of the payment, 
· (b) the identity of those receiving the benefit of the payment, and 
· (c) the amounts involved.  
· All expenditures must be properly and accurately recorded in the University’s books and records. No “off the books” transactions. No cash transactions.

PAYMENTS BY CONSULTANTS
· Care must be taken to avoid paying money to third-parties for corrupt purposes. For instance, if a University researcher hires a local in-country advisor or consultant who then pays money to a foreign official in exchange for official actions that benefit the University, a violation of the FCPA may have occurred even absent the researcher’s knowledge of the corrupt payment. 

VIOLATIONS
· Failure to comply with the FCPA can result in reputational harm and significant financial penalties. Individual employees who violate the FCPA can be subject to criminal prosecution, jail and financial penalties.

COMPLIANCE
· If you are unsure about compliance with the FCPA, please consult with Chapman’s Office of Legal Affairs before making, or committing the University to make, a payment or gift to a foreign official. University employees must promptly report any suspected FCPA violations.
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