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Editor’s Note

Chapman Law Review is pleased to release the first Issue of
Volume Twenty-Six. This Issue comprises scholarship covering a
diverse range of subjects across numerous legal domains.

In the first article, Mr. Jacob W. Forston and Dr. Henry F.
Fradella present an empirical analysis of children left
unattended in vehicles over the course of thirty-one years. Based
on their findings and analysis, the authors suggest reforms to
improve the social control of the underlying behaviors that have
potentially lethal consequences. The second article, written by
Ms. Jennifer Hernandez, is the third study in her series, In the
Name of the Environment,! providing a thorough evaluation of
the litigation surrounding the California Environmental Quality
Act. Next, Professor Bret Wells examines the amendment to
Section 901—regarding the foreign tax credit—in the U.S.
Treasury Department’s 2022 final regulations and suggests
additional amendments to rectify inconsistencies with historic
policy goals of the credit.

This Issue then provides a transcript of a riveting debate
between Professor Kurt Eggert and Professor Lee Strang,
moderated by Professor Tom Campbell, regarding the topic: Does
Originalism Work? This debate was a response to Professor
Eggert’s previously published article: Originalism Is Not What It
Used to Be.2

The remaining pieces in this Issue are notes written by J.D.
Candidates currently in their third year at Chapman University
Dale E. Fowler School of Law and members of the Chapman Law
Review. The first note, written by Ms. Alexandra Amos, addresses
the faults in the H-1B Visa Lottery and proposes a merit-based
system as a solution for immigrants to achieve the American
Dream. In Ms. Samantha Kuo’s note, she argues that golf courses
should not be protected by conservation easements and that
California’s housing crisis could be improved by building housing
on these golf courses. Ms. Kuo suggests a change to the legal

1 See JENNIFER L. HERNANDEZ ET AL., HOLLAND & KNIGHT, CEQA JUDICIAL
OUTCOMES: FIFTEEN YEARS OF REPORTED CALIFORNIA APPELLATE AND SUPREME COURT
DECISIONS 5 (2015); Jennifer Hernandez, California Environmental Quality Act Lawsuits
and California’s Housing Crisis, 24 HASTINGS ENV'T L.J. 21, 40—41 (2018).

2 Kurt Eggert, Originalism Isnt What It Used to Be: The Nondelegation Doctrine,
Originalism, and Government by Judiciary, 24 CHAP. L. REV. 707 (2021).



landscape on conservation easements to enable the termination of
such conservation easements on golf courses. The next note,
written by Ms. Kaidyn McClure, assesses possible legal approaches
to protect teens from the mental health harms stemming from
social media. Then, Ms. Nicole Rickerd’s note addresses the alleged
circuit split on physician liability under the False Claims Act,
ultimately determining the disagreement is a misunderstanding
and not an actual split. Ms. Rickerd insists that there is a need for
specialized health courts which would have jurisdiction over all
civil federal healthcare cases, including addressing the circuit
“split” at issue. I authored the final piece in this Issue, addressing
the tax ramifications from the Supreme Court case, NCAA v.
Alston,3 and other recent laws allowing student-athletes to receive
income for their name, image, and likeness.

Chapman Law Review expresses profound gratitude towards
the faculty and administration who have contributed to the
realization of this Journal. Particularly, we are immensely
appreciative of our faculty advisor, Professor Celestine
McConville, who has been an invaluable asset throughout the
Journal creation process, offering guidance and expertise at every
stage. Furthermore, we extend our gratitude to Interim Dean of
Chapman University Dale E. Fowler School of Law and Professor
of Law, Dean Marisa S. Cianciarulo, and our esteemed faculty
advisor committee, including Professor Kenneth Stahl, Professor
Nancy Schultz, and Professor Carolyn Larmore. We also wish to
acknowledge our gratitude to the Research Librarians of the Hugh
& Hazel Darling Law Library, whose expertise has been a vital
resource for source collection. Furthermore, I would like to
acknowledge the invaluable contributions of our Executive
Managing Editor, Rachel McMains, and our Executive Production
Editor, Sarah McMillin, for their unwavering commitment to the
production of an exemplary publication. Finally, I wish to express
my utmost gratitude for the opportunity to collaborate with the
2022-2023 Chapman Law Review editorial team. Working with
you all has been an absolute honor, and I take immense pride in
the accomplishments we have achieved this year. I am humbled to
have been a part of this incredible team, and I am grateful for your
unwavering commitment and diligent efforts.

Haley A. Ritter
Editor-in-Chief

3 Nat'l Collegiate Athletic Ass'n v. Alston, 141 S. Ct. 2141 (2021).



A Content Analysis of Criminal Cases
Concerning Unattended Children in Vehicles
Between 1990 and 2021: Empirically-Based
Suggestions for Reform-

Jacob W. Forstont and Henry F. Fradellay

Leaving children unattended in vehicles is one of the leading
causes of vehicle deaths not associated with a crash. Intended
deaths that are purposefully caused via this phenomenon are quite
rare. Rather, such fatalities are typically a result of a caregiver
either forgetting a child in a vehicle or making a conscious decision
to leave the child unattended without realizing the dangers
attendant to that decision. Either way, the resultant harm sparks
moral outrage in the media and the community. This, in turn, can
prompt prosecution of caregivers under circumstances in which
their actions may not align with the elements of the crimes with
which they are charged.

+ This Article was written during the summer of 2022. The statistics reported for
children left unattended in vehicles were current as of the dates indicated in “last visited”
parentheticals in applicable footnotes. Incidents occurring after August 5, 2022, are not
included in the data presented in this Article.

+ B.S. and M.S. in criminology and criminal justice, Arizona State University. Mr.
Forston’s research interests include legal decision-making, specifically plea decision-
making. Mr. Forston wrote an earlier version of this paper during the spring 2022 semester
in partial satisfaction of the requirements for Dr. Fradella’s graduate seminar in criminal
law and social control.

+ B.A. in psychology, Clark University; M. Fors. Sci. and J.D., The George
Washington University; Ph.D. in justice studies, Arizona State University. Professor,
School of Criminology and Criminal Justice and Affiliate Professor, Sandra Day O’Connor
College of Law, Arizona State University. Dr. Fradella’s research focuses on substantive
and procedural criminal law, the dynamics of legal decision-making, and the consequences
of changes in legal processes. He is the author or co-author of twelve books, including
SEXUAL PRIVACY AND AMERICAN LAW (Academica 2023); CRIMINAL LAW (Oxford University
Press 2022); PUNISHING POVERTY: HOW BAIL AND PRETRIAL DETENTION FUEL INEQUALITIES
IN THE CRIMINAL JUSTICE SYSTEM (University of California Press, 2019); STOP AND FRISK:
THE USE AND ABUSE OF A CONTROVERSIAL POLICING TACTIC (NYU Press, 2016); and
MENTAL ILLNESS AND CRIME (Sage, 2015). His nearly 120 articles, book chapters, reviews,
and scholarly commentaries have appeared in outlets such as the American Journal of
Criminal Law, Berkeley Journal of Criminal Law, Criminal Justice Policy Review,
Criminal Law Bulletin, Criminology and Public Policy, Federal Courts Law Review,
Journal of Contemporary Criminal Justice, Journal of Homosexuality, Tulane Journal of
Law and Sexuality, Law and Psychology Review, New Criminal Law Review, Ohio State
Journal of Criminal Law, and numerous flagship law reviews.
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This Article synthesizes the extant literature on the
phenomenon of children left unattended in vehicles (“CLUV”) by
examining the dangers associated with the behavior and both the
prevalence and conditions under which the phenomenon occurs.
The Article then analyzes the laws that some state legislatures
enacted to curb the CLUV phenomenon, focusing on criminal legal
responses. By conducting an original, mixed-method content
analysis of cases from across the United States, the Article
presents a typology of how courts adjudicate CLUV cases that
include both pediatric hyperthermia fatalities and those in which
children survived CLUYV incidents. Qualitative analysis reveal
three overarching themes in CLUYV cases, including those that
involve disputes regarding the sufficiency of the evidence (often
focusing on mens rea), questions of statutory construction, and
challenges to the collateral consequences of convictions.
Quantitative analyses demonstrate that across these three themes,
the prosecution prevails in CLUV cases by a ratio of more than
two to one. This appears to be due, in part, to the fact that in
roughly one out of every five cases, the caregiver’s actions were
attendant to either being under the influence of alcohol or other
drugs at the time of the CLUV incident or participating in other
criminal behaviors. Nonetheless, the cases in the research sample
had a 32.6% reversal rate for sufficiency of the evidence claims—
a rate quadruple that of the national reversal rate for all other
crimes challenged on appeal on such grounds. This finding, in
turn, suggests that prosecutors should rethink their approaches to
CLUYV cases. Additionally, legislatures could take steps to clarify
the elements of CLUV-related offenses. Toward that end, the
Article offers a suggested statute that would address the questions
raised in the cases analyzed in this research. Finally, the Article
concludes by offering and alternative ways to address children
being harmed while unattended in vehicles using both formal and
informal social controls.

INTRODUCGTION ..ottt et ettt e e e e enas 4
I. REVIEW OF THE LITERATURE ...coueeieeineeeeeeeeeeeeeeeeeeneenn 6
A. Dangers of CLUV .......coooveiiiiiiiiiiiiiieeeeeeeeeeee, 7
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INTRODUCTION

On the morning of June 18, 2014, Justin Ross Harris buckled
his twenty-two-month-old son, Cooper, into a rear-facing car seat
and asked, “[a]re you ready to go to school?”’! After spending all day
at work, Harris made the discovery that no parent ever wants to
make.2 Harris never dropped off Cooper at his daycare facility; and
as a result, the child died after spending the entire day trapped in
the vehicle during the height of Georgia’s scorching summer heat.3
Justin Ross Harris was sentenced to life in prison without the

1 See Morning: Breakfast at Chick-fil-A, JUSTIN RO0SS HARRIS CASE,
http://justinrossharriscase.com/evidence/morning/  [http://perma.cc/Y4P8-UQ3A]  (last
visited June 9, 2022); AJ Willingham & Max Blau, The Justin Ross Harris Case: What You
Need to Know, CNN (Oct. 3, 2016, 10:45 AM), http://www.cnn.com/2016/10/03/us/justin-
ross-harris-trial-explainer/index.html [http:/perma.cc/EVG4-DURZ].

2 Id.

3 See Willingham & Blau, supra note 1.
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possibility of parole for the death of Cooper Harris.4 In June of 2022,
the Georgia Supreme Court reversed his conviction on the grounds
that unfairly prejudicial information had been admitted into
evidence at his trial that should have been excluded.5

The death of Cooper Harris quickly gained traction on social
media and in the public sphere for a variety of reasons, two of
which seem particularly salient. First, the way that law
enforcement initially reported on this case fueled speculation that
Harris had intentionally left Cooper in the car.6 Second, parents
nationwide condemned Harris, claiming that they would never
forget that their child was in the backseat of a vehicle.?

Harris routinely frequented the Chick-fil-A near his work after
dropping off Cooper at daycare.8 The day of Cooper’s death, Harris
took Cooper out to Chick-fil-A for breakfast as a treat, thus altering
his usual morning routine.? Changes to a normal routine and the
general strains and exhaustion relating to caring for a young child
can result in the lack of awareness of the child which has been
dubbed by medical researchers as “Forgotten Baby Syndrome.”10

4 Daniella Silva, Georgia Dad Justin Ross Harris Sentenced to Life in Son’s Hot Car
Death, NBC NEWS (Dec. 5, 2016, 2:42 PM), http://www.nbcnews.com/storyline/hot-cars-and-
kids/georgia-dad-justin-ross-harris-sentenced-life-son-s-hot-n692086
[http://[perma.cc/AH4W-BMLS].

5 Harris v. State, 875 S.E.2d 659, 66566 (Ga. 2022). The wrongfully admitted evidence
included information about Harris’ sexual activities as circumstantial “bad character”
evidence of his motive to have intentionally killed his son. Id. at 685-87, 693-94.

6 Jim Farmer, “Fatal Distraction” Views Justin Ross Harris Child-Death Case with a
Different Lens, ARTSATL (Dec. 7, 2021), http:/www.artsatl.org/fatal-distraction-views-
justin-ross-harris-child-death-case-with-a-different-lens/ [http://perma.cc/J7XY-W6AL]
(discussing Susan Morgan Cooper’s documentary about Harris case, Fatal Distraction); see
also FATAL DISTRACTION (Gravitas Ventures 2021) (Susan Morgan Cooper, writer and
director; Dee Bien, Boyd Cooper, Lara Thomas Ducey, Ernie Mnoian, Jane Mnoian & Susan
Morgan Cooper, producers).

7 Amanda Washabaugh explained that such a response is common when people learn
of pediatric heatstroke deaths occurring as a result of children being left unattended in
vehicles. See Note, Amanda Washabaugh, Child Vehicular Heatstroke Deaths: How the
Criminal Legal System Punishes Grieving Parents over a Neurobiological Response, 2020
CARDOZO L. REV. DE NOVO 195, 200 (citing Andrea Barbalich, You'd Never Forget Your Child
in the Car, Right?, PARENTS (May 8, 2014), http://www.parents.com/baby/safety/car/youd-
never-forget-your-child-in-the-car-right [http:/perma.cc/Y94V-4EGH] (“Whenever an
unintentional hot car death hits the media, the public response is the same: How could a
parent leave her child in a hot car?”)); Aaron Gouveia, Yes, You Could Forget Your Kid in
the Car—I Did, TIME (June 20, 2014, 10:56 AM), http://time.com/2902520/child-forgotten-
car-deaths/ [http://perma.cc/LZ4D-88GK].

8 Harris, 875 S.E.2d at 669.

9 Id.

10 See David M. Diamond, When a Child Dies of Heatstroke After a Parent or Caretaker
Unknowingly Leaves the Child in a Car: How Does It Happen and Is It a Crime?, 59(2) MED.
Scl. & L. 115, 118 (2019); Nicole Pelletiere, ‘Forgotten Baby Syndrome A Parent’s
Nightmare of Hot Car Death, ABC NEwS (July 14, 2016, 4:32 AM),
http://abcnews.go.com/Lifestyle/forgotten-baby-syndrome-parents-nightmare-hot-car-
death/story?id=40431117  [http://perma.cc/G4SR-S4QW]  (defining and explaining
“Forgotten Baby Syndrome”).
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Harris may have been continuing his usual morning routine of
proceeding straight to work after going to Chick-fil-A, despite
having just buckled Cooper into the rear-facing car seat. Harris’
actions suggest that he genuinely thought he had brought Cooper
to daycare, as evidenced by the fact that he texted his wife that
afternoon to ask what time she planned to retrieve Cooper from
daycare.11 Prosecutors, however, argued that this justification was
part of a ruse to make the death seem accidental.12

Harris’ case demonstrates the complexity of incidents in
which children were left unattended in vehicles (“CLUV”).
Regardless of whether the child’s caregiver truly forgets a child in
a vehicle or makes a conscious decision to leave the child
unattended, a fatal result sparks moral outrage.13 Part I of this
Article presents a synthesis of the extant literature on the CLUV
phenomenon. The first section in Part I summarizes the dangers
of leaving children unattended in vehicles and the second section
reports the prevalence and conditions under which this
phenomenon occurs. The third section of Part I analyzes the laws
that some state legislatures enacted to curb the CLUV
phenomenon, focusing on criminal legal responses. And the fourth
section explores the ways in which police and prosecutors typically
act in such cases. The balance of the Article presents an original,
empirical content analysis of how courts adjudicate CLUV cases.
Importantly, our study is not limited to pediatric hyperthermia
cases in which a child died. Rather, we examine the complete
spectrum of CLUV cases, including those in which there were no
fatalities. Part II presents the research methodology we used to
conduct the study. Part III presents our results. And Part IV
concludes with a discussion on the overall effectiveness of these
laws and alternative ways to address children being harmed while
unattended in vehicles.

I. REVIEW OF THE LITERATURE

Changes in vehicle technology, especially during the mid-
1990s, increased the prevalence of CLUV.14 For instance, in an
effort to make cars safer, airbags became standard equipment in

11 See Demeanor & Perception, JUSTIN RoOss HARRIS CASE,
http://justinrossharriscase.com/evidence/demeanor/  [http://perma.cc/YF94-EY7Q] (last
visited June 28, 2022).

12 See id.

13 See, e.g., Gene Weingarten, Fatal Distraction: Forgetting a Child in the Backseat of
a Car Is a Horrifying Mistake. Is It a Crime?, WASH. POST MAG. (Mar. 8, 2009),
http://www.washingtonpost.com/lifestyle/magazine/fatal-distraction-forgetting-a-child-in-
thebackseat-of-a-car-is-a-horrifying-mistake-is-it-a-crime/2014/06/16/8ae0fe3a-f580-11e3-
a3ab-42be35962a52_story.html [http:/perma.cc/XR5S-KXCL].

14 See id.



2022] Children Left Unattended in Vehicles 7

vehicles during the 1990s.15 This effort undoubtedly saved the lives
of many adult passengers, but it was a common source of fatalities
for young children, particularly infants.16 Throughout nationwide
campaigns in the mid-1990s, trends of front seat passenger
fatalities began to decline for infants and younger children as more
parents took the recommendation to have their children sit in the
back seats, preferably in a car seat.l?” Paradoxically, as airbag
fatalities for children began to decline, the number of children dying
from vehicular heatstroke increased during this time period.18 As
law professor Erika Breitfeld explained, “[t]his [seating change]
created a new danger because parents could no longer see their
children while driving or exiting the vehicle. Amplifying the
problem, children frequently fall asleep during car rides and thus
remove potential triggers that indicate their presence, such as
crying, cooing, babbling, or talking.”19

A. Dangers of CLUV

The National Highway Transportation Safety Administration
estimates that leaving children in a vehicle is one of the leading
causes of vehicle death not associated with a crash.20 In fact, an
average of thirty-eight children under the age of fifteen die of
heatstroke in CLUV incidents each year.21 Given the potentially
tragic outcome attendant to CLUV, multiple disciplines—including

15 Jerry L. Mashaw & David L. Harfst, From Command and Control to Collaboration
and Deference: The Transformation of Auto Safety Regulation, 34 YALE J. REG. 167, 211
(2017). Federal law required all cars and light trucks sold in the United States to have
front-seat airbags on both the driver and passenger sides by September 1, 1998. Intermodal
Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, § 2508, 105 Stat. 1914,
2084-85 (1991) (codified at 15 U.S.C. § 1392) (repealed 1994). That mandate was repealed
just three years later after “reports of children being killed by airbags caused a national
panic. The [National Highway Traffic Safety Administration] was blamed for prematurely
forcing the technology into deployment.” Jesse Krompier, Safety First: The Case for
Mandatory Data Sharing as a Federal Safety Standard for Self-Driving Cars, 2017 U. ILL.
J.L. TECH. & POL’Y 439, 456.

16 See Mashaw & Harfst, supra note 15, at 211; James L. Nichols, Donna D.
Glassbrenner & Richard P. Compton, The Impact of a Nationwide Effort to Reduce Airbag-
Related Deaths Among Children: An Examination of Fatality Trends Among Younger and
Older Age Groups, 36 J. SAFETY RSCH. 309, 309 (2005).

17 See Nichols et al., supra note 16, at 317.

18 KIDS & CAR SAFETY, U.S. HOT CAR DEATH DATA ANALYSIS FROM THE KIDS AND
CAR SAFETY NATIONAL DATABASE (1990-2021), at 5 (2022),
http://www.kidsandcars.org/wp-content/uploads/2020/07/Child-Hot-Car-Deaths-Data-
Analysis.pdf [http://perma.cc/9ZGW-LMV2].

19 Erika Breitfeld, Hot-Car Deaths and Forgotten-Baby Syndrome: A Case Against
Prosecution, 256 BERKELEY J. CRIM. L. 72, 76 (2020).

20 See  Child  Safety, NATL  HIGHWAY TRAFFIC  SAFETY ADMIN.,
http://www.nhtsa.gov/road-safety/child-safety [http://perma.cc/5WDG-8WWM] (last visited
Dec. 20, 2022).

21 Hot Car Deaths — Injury Facts, NAT. SAFETY COUNCIL, http://injuryfacts.nsc.org
/motor-vehicle/motor-vehicle-safety-issues/hotcars/  [http://perma.cc/2WRA-Z4WY] (last
visited June 10, 2022).
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medicine and climatology—have come together to better
understand what exactly happens when this phenomenon occurs.22

The first of the major concerns attendant to CLUV is the
weather conditions surrounding the incident.23 Johannes Horak,
an Austrian climatologist, and his colleagues created a model
using the outdoor ambient temperature, the thickness of the car
windshield and glass, as well as the wind levels outside the car.24
These researchers also manipulated characteristics of the car such
as the color, amount of insulation, and the amount the windows
were left open allowing for airflow.25 All conditions resulted in an
expected increase in temperature consistent with what is known
about trapping heat from solar radiation; but the condition with
the windows rolled down took roughly double the time to reach
maximum temperature.26 Catherine McLaren, a medical scientist
from Stanford, and her colleagues evaluated the effects of different
levels of outdoor temperatures ranging from seventy-two degrees
to ninety-six degrees Fahrenheit.27 These researchers found that
regardless of the initial temperature, the internal temperature
rate change was the same.28 These studies challenge two of the
most common misconceptions about CLUV: (1) that opening a
window will make the interior temperature more tolerable; and (2)
that engaging in the conduct is only dangerous when ambient
outside air temperatures are close to extremes.29

Infants are particularly vulnerable to heat-related deaths
because the amount of surface area required to properly regulate

22 See Jan Null, NO HEAT STROKE [hereinafter Null, NO HEAT STROKE],
http://www.noheatstroke.org [http://perma.cc/NX7Z-3ZSG] (last updated Oct. 3, 2022).

23 See Johannes Horak, Ivo Schmerold, Kurt Wimmer & Gunther Schauberger, Cabin
Air Temperature of Parked Vehicles in Summer Conditions: Life-Threatening Environment
for Children and Pets Calculated by a Dynamic Model, 130 THEORETICAL APPLIED
CLIMATOLOGY 107, 107 (2017); see also Catherine McLaren Jan Null,& James Quinn, Heat
Stress from Enclosed Vehicles: Moderate Ambient Temperatures Cause Significant
Temperature Rise in Enclosed Vehicles, 116 PEDIATRICS 109, 109 (2005); see also Jan Null,
The Tragedy of Pediatric Vehicular Heatstroke, 71 WEATHERWISE 29, 29 (2018).

24 See Horak et al., supra note 23, at 108—09.

25 See id. at 109-11.

26 See id. at 112.

27 See McLaren et al., supra note 23, at 109.

28 Id. at 110.

29 See generally Prevent Hot Car Deaths: Where’s Baby? Look Before You Lock, NAT'L
HIGHWAY TRAFFIC SAFETY ADMIN., http://www.nhtsa.gov/campaign/heatstroke
[http://perma.cc/3BPA-EYRK] (last visited Feb. 25, 2023) (noting that leaving windows
open will not prevent heatstroke); Emilee Speck, When Seconds Matter: Children
Experience Heatstroke Symptoms Within Minutes of Being in a Hot Car, FOX WEATHER
(June 15, 2022, 8:00 AM), http://www.foxweather.com/learn/when-minutes-matter-
children-experience-heatstroke-symptoms-in-a-hot-car-within-minutes
[http://perma.cc/QSH3-A7ER] (explaining that “it doesn't have to be a 90-degree or even 80-
degree day for it to be dangerous for a child left alone in a hot car”).
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temperature is not fully developed.30 To demonstrate this issue,
researchers created a model using information from infant
vehicular heat stroke cases in Texas in which parents had forgotten
a baby in a vehicle while on their way to work.31 Despite variation
in morning temperatures and solar radiation across the four
seasons, when a one-year-old infant was left in a vehicle at 8:00 AM,
death occurred no later than 2:00 PM in winter and as early as 10:05
AM in summer.32 Even when an infant was not left unattended at
the start of a workday, if a vehicle was exposed to direct sunlight,
infants could begin to suffer health damage in as little as five
minutes and die of heat stroke within an hour.33 These findings
illustrate the clear need to increase awareness of the dangers of
CLUYV and to also find ways of preventing it from happening.

B. Prevalence and Characteristics of CLUV Incidents

Much of what is known about pediatric vehicular heatstroke
cases comes from the organization “No Heat Stroke.”3¢ Researcher
and meteorologist Jan Null is the founder of the organization and
has compiled a robust database with extensive details
documenting over 920 cases of pediatric vehicular heat stroke

30 See Pietro Ferrara et al., Children Left Unattended in Parked Vehicles: A Focus on
Recent Italian Cases and a Review of Literature, 39 ITALIAN J. PEDIATRICS 71, 71 (2013). A
local news station in Tampa, Florida interviewed physician Tiffany Hernandez of the
Pediatric Health Care Alliance who explained that children under the age of four are at
high risk because their bodies heat up at a rate three to five times faster than adults.
Specifically, “[a] child’s thermoregulatory system is not fully developed so they absorb more
heat and are less able to lower their body temperature by sweating. When a child’s internal
temperature is 104 degrees, their organs start shutting down. At 107 degrees, they could
die.” Warning: Kids Heat Up Faster than Adults in Cars, WTSP NEWS (Aug. 5, 2016, 10:51
PM), http://www.wtsp.com/article/news/health/warning-kids-heat-up-faster-than-adults-
in-cars/67-289255696 [http://perma.cc/CQL7-2CHU].

31 See, e.g., Andrew J. Grundstein, Sara V. Duzinski, David Dolinak, Jan Null & Sujit
S. Iyer, Evaluating Infant Core Temperature Response in a Hot Car Using a Heat Balance
Model, 11 FORENSIC SCI., MED. & PATHOLOGY 13, 13 (2014) [hereinafter Evaluating Infant
Core Temperature].

32 Id.

33 See Andrew J. Grundstein, Sara V. Duzinski & Jan Null, Impact of Dangerous
Microclimate Conditions Within an Enclosed Vehicle on Pediatric Thermoregulation, 127
THEORETICAL APPLIED CLIMATOLOGY 103, 103 (2015) [hereinafter Impact of Dangerous
Microclimate Conditions].

Using 11 different starting cabin air temperatures, we modeled the length of
time for a child to reach two critical thresholds: uncompensable heating and
heatstroke under “worst case” scenarios. All simulations used a starting dew
point temperature of 20°C, and the assumption that all perspiration was
evaporated into the air .... Under all scenarios, uncompensable heating
occurred within 10 min and in most cases within 5 min indicating that the child
is no longer capable of balancing the incoming sources of energy and his core
body temperature begins to rise monotonically. Thus, very shortly after entering
the car, the child is exposed to a microclimatic environment which makes
maintaining homeostasis difficult.
Id. at 105.
34 See Null, NO HEAT STROKE, supra note 22.
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since 1998.35 Null obtained information relating to the factors
surrounding each child’s death, including the reason the child was
left unattended, the temperature, and the length of time.36 This
database helps provide an understanding of what these incidents
look like to better evaluate the current criminal-legal response.
Table 1 presents the frequency of the first 907 of these deaths
(covering the twenty-three-year period between 1998 and 2021)
according to the circumstances under which they occurred.37

TABLE 1: CIRCUMSTANCES OF CLUV DEATHS, 19982021

Circumstance N (%)

Child Forgotten in Vehicle 477 (52.59%)
Child Gained Access to Vehicle 234 (25.79%)
Child Knowingly Left in Vehicle 182 (20.07%)
Unknown Circumstances 13 (1.54%)
Total 907 (100%)

Approximately 38% of the total number of CLUV fatalities
reported in Table 1 stem from the actions of mothers, whereas
fathers account for 25% of such deaths; the remainder are
attributable to the actions of both parents, other relatives, or
childcare providers.38 This distribution may be due to the fact
that mothers knowingly leave children unattended in vehicles at
a rate more than three times that of fathers (569% compared to
18%, respectively).39 Fathers, however, are responsible for the
highest percentage of pediatric heatstroke fatalities stemming
from CLUYV incidents in which children are “forgotten” (33%),
while mothers account for 28% of such deaths.4 Of the cases in

35 See id.

36 See id; see also, e.g., Jan Null, 2-Year-Old Found Dead Inside Vehicle That Was
Stolen From Shooting Victim In SW Houston, HPD Says, NO HEAT STROKE
http://www.noheatstroke.org/28_2022.html [http://perma.cc/4DZX-XMAH] (last visited
Dec. 21, 2022). For a PowerPoint presentation summarizing the majority of the data
available on the website, see JAN NULL, PEDIATRIC VEHICULAR HEATSTROKE DEATHS: BY
THE NUMBERS, 1998-2021 (2022) [hereinafter NULL, HEATSTROKE DEATHS: BY THE
NUMBERS] http://www.noheatstroke.org/PVH_2022.pdf [http://perma.cc/WF79-ZK2G].

37 Null, No HEAT STROKE, supra note 22; NULL, HEATSTROKE DEATHS: BY THE
NUMBERS, supra note 36 at 9 fig.6.

38 NULL, HEATSTROKE DEATHS: BY THE NUMBERS, supra note 36 at 21 fig.9.

39 Id. at 24 fig.9c. It is important to note that of the roughly one-fifth of cases in which a
caregiver knowingly left a child unattended in a vehicle, the vast majority do not involve any
malicious intent to cause harm to the child, but rather involve caregivers being unaware of
the risks summarized in Part I.A. See Washabaugh, supra note 7, at 199; see also KIDS & CARS
SAFETY, supra note 18, at 15 (“The overwhelming majority of hot car deaths do NOT involve
abuse, neglect, prior history with CPS, drugs or alcohol.”) (emphasis in original).

40 See NULL, HEATSTROKE DEATHS: BY THE NUMBERS, supra note 36 at 22 fig.9a.
(Although beyond the scope of this Article, we note that these percentages align with
traditional gender roles in which mothers are the predominant caretakers.) Both mothers
and fathers succumb to “Forgotten Baby Syndrome.” See generally David Diamond,
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which a child was forgotten in a vehicle by their caregiver and
died of heatstroke, 46% were the result of a caregiver not
dropping off the child at a daycare facility.4!

The average age of pediatric vehicular heatstroke victims is
27.2 months.42 As Table 2 illustrates, more than half of all such
deaths (n = 490, 54.02%) involve a child who was one-year-old or
younger.43

TABLE 2: AGE OF CHILDREN INVOLVED IN CLUV DEATHS

Age N (%)

Less Than One Year 278 (30.65%)
One Year Old 212 (23.37%)
Two Years Old 171 (18.85%)
Three Years Old 130 (14.33%)
Four Years Old 55 (6.06%)
Five Years Old 28 (3.09%)
Six Years Old 9 (0.99%)
Seven through Fourteen Years Old 22 (2.65%)

Importantly, the frequency of fatal pediatric vehicular
heatstroke decreases as the children’s age increases, lending
credence to the finding that most of these deaths are accidental as
a result of children who may be sleeping being forgotten in the
back seat. In fact, of the cases in which a caregiver forgot a child
was in a vehicle, 409 (85.74%) involved a child aged two or
younger.44 Children in that same age range also account for the
largest proportion of pediatric vehicular heatstroke fatalities (n =

Cognitive and Neurobiological Perspectives on Why Parents Lose Awareness of Children in
Cars 1 (Aug. 9, 2018), http://www.usf.eduw/arts-sciences/departments/psychology/documents/
david-diamond-research-on-why-parents-forget-children-in-hot-cars.pdf  [http://perma.cc/
3MVW-B4HB] (hypothesizing how parents forget children in cars: “[1)] the driver loses
awareness of the presence of the child in the car; 2) the driver exhibits a failure of the
brain’s ‘prospective memory’ system; 3) intervening events during the drive, including
stressors and strong distractions, may contribute to the cause of the failure of ‘prospective
memory”); Breitfeld, supra note 19, at 78-84 (summarizing memory failures that can occur
when people juggle child care and work responsibilities). Forgetting is more prevalent
among fathers, whereas mothers knowingly leave children unattended in vehicles more
frequently. See NULL, HEATSTROKE DEATHS: BY THE NUMBERS, supra note 36, at 22 fig.9a,
24 fig.9c. These disparities might be a function of the fact that mothers run more errands
while taking care of children, and transportation of children on workdays may be outside
the scope of fathers’ regular routines who forget children while their brains are on
“autopilot.” See Breitfeld, supra note 19, at 78, 83 (quoting Skip Hollandsworth, The Utterly
Heartbreaking and Horrifying Hot-Car Death of Baby Fern Thedford, TEX. MONTHLY (Aug.
23, 2018), http://www.texasmonthly.com/news/hot-car-death-children-michael-thedford-
texas/ [http://perma.cc/ HUW5-CA92]).

41 See NULL, HEATSTROKE DEATHS: BY THE NUMBERS, supra note 36, at 9 fig.6.

42 Id. at 17 fig.8.

43 Null, NO HEAT STROKE, supra note 22.

44 See NULL, HEATSTROKE DEATHS: BY THE NUMBERS,, supra note 36, at 18 fig.8a.
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139, 76.37%) that resulted from a caregiver knowingly leaving a
child unattended in a vehicle.45 The majority of discoveries of
pediatric vehicular heatstroke deaths occur at home (n =515,
56.78%), followed by discoveries at work (n = 210, 23.15%) and at
child care locations (n = 65, 7.17%).46

These descriptive statistics hint at the emotional and
intellectual strains associated with parenting during a child’s first
few years of age.47 Especially in the early stages of raising a child,
parents may be more sleep deprived and emotionally drained,
resulting in an increased likelihood of them forgetting their child
in the vehicle.48 Alternatively, if a parent is out running errands
and the newborn child is peacefully sleeping in the car seat, letting
the child rest instead of going through the process of waking the
child up may be seen as the better option for sleep deprived and
emotionally drained parents.49 Lastly, the ages at which a child
gains access to the car on their own is largely self-explanatory.
Generally, as children grasp the concept of walking, they become
increasingly more difficult to keep track of, thus leading to the
potential risk of the child ending up in a vehicle on their own.

C. CLUV-Specific Laws

Currently, twenty-one states have enacted statutes specifically
relating to leaving a child in a vehicle.50 Some of these state laws
were enacted in response to a pediatric hyperthermia vehicle
fatality. For example, in 2001, California enacted Senate Bill 255,
more commonly known as Kaitlyn’s Law.51 A babysitter left six-

45 See id. at 20 fig.8c.

46 See id. at 25 fig.10.

47 See Washabaugh, supra note 7, at 200-01 (first citing The Myth of Joyful Parenthood,
ASS'N FOR PSYCH. ScI (Jan. 31, 2011), http://www.psychologicalscience.org/news/were-only-
human/the-myth-of-joyful-parenthood.html [http:/perma.cc/9V4P-HPCV]; then citing Leslie
Irish Evans, Parenthood Is Hard and Scary, HUFFPOST (Nov. 28, 2012),
http://www.huffpost.com/entry/parenthood_b_1923288 [http://perma.cc/96XX-JYEX]; and
then citing Alice G. Walton, How to Enjoy the Often Exhausting, Depressing Role of
Parenthood, THE ATLANTIC: HEALTH (Jan. 9, 2012),
http://www.theatlantic.com/health/archive/2012/01/how-to-enjoy-the-often-exhausting-
depressing-role-ofparenthood/250901 [http://perma.cc/G2A2-J6KGY))).

48 See id. at 200-01.

49 See id. at 199 (citing Kim Brooks, I Left My Son Alone in the Car for Five Minutes—
And It Caused a Two-Year Legal Nightmare, GOOD HOUSEKEEPING (Aug. 14, 2018),
http://www.goodhousekeeping.com/life/parenting/a22724843/kim-brooks-son-legal-battle
[http://perma.cc/25NE-RRQK]).

50 See Breitfeld, supra note 19, at 101 (“[A]t least twenty-one states have laws against
leaving children unattended in a vehicle.”); see also Jan Null, Unattended Child in Vehicle
Laws, NO HEAT STROKE (Feb. 2018), http://www.noheatstroke.org/Laws.pdf
[http://perma.cc/XB8C-AJXB].

51 2001 Cal. Stat. ch. 855 § 2 (codified as amended at CAL. VEH. CODE § 15620 (West
2003)).
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month-old Kaitlyn Russell in the backseat of a car.52 When she was
discovered, the interior temperature of the vehicle exceeded 130
degrees Fahrenheit.53 The babysitter was convicted of involuntary
manslaughter and spent ninety days in county jail.5

Kaitlyn’s Law’s provides:

(a) A parent, legal guardian, or other person responsible for a child who

is [six] years of age or younger may not leave that child inside a motor

vehicle without being subject to the supervision of a person who is

[twelve] years of age or older, under either of the following
circumstances:

(1) Where there are conditions that present a significant risk to the
child’s health or safety.

(2) When the vehicle’s engine is running or the vehicle’s keys are in the
ignition, or both.55

Kaitlyn’s Law made it illegal for any individual directly
responsible for the care of a child under the age of six to leave that
child unsupervised in a vehicle.56

Violations of Kaitlyn’s Law are punishable by a $100 fine and
potentially mandated participation in an education program about
the dangers of CLUV.57 The law specifically provides that nothing
in it “shall preclude prosecution under . . . any other provision of
law.”58 As a provision in the vehicle code, Kaitlyn’s Law does not
require proof of mens rea for conviction; it is a strict liability public
health, safety, and welfare offense.59 Several other states enacted
similar strict liability offenses to curtail CLUV.60 These laws
arguably help to raise awareness about the dangers of unattended
children in vehicles, as well as parents leaving young children in
the care of other minors not mature enough to understand the

52 David Reyes, Group Puts Focus on Children Left in Vehicles, L.A. TIMES (July 6,
2001, 12:00 AM), http://www.latimes.com/archives/la-xpm-2001-jul-06-me-19334-
story.html [http:/perma.cc/9Z6J-5E34].

53 Id.

54 Suzanne Hurt, REGION: Corona Woman Will Forever Remember Her Kaitlyn, THE
PRESS-ENTER. (Aug. 14, 2015, 8:49 PM), http://www.pe.com/2015/08/14/region-corona-woman-
will-forever-remember-her-kaitlyn/ [http://perma.cc/CMJ6-WSMQ).

55 CAL. VEH. CODE § 15620(a)(1)—(2) (West 2003).

56 Id.

57 See id. § 15620(b).

s Id. § 15620(c).

59 See Jaeson D. White, Sit Right Here Honey, I'll Be Right Back: The Unattended
Child in Motor Vehicle Safety Act, 33 MCGEORGE L. REV. 343, 344 (2002) (citing CAL. STATE
ASSEMB. COMM. ON TRANSP., COMM. ANALYSIS OF S.B. 225 AT C (2001)) (reviewing selected
2001 California Legislation).

60 See Washabaugh, supra note 7, at 204 (citing ALA. CODE § 6-5-332.5 (2019); CAL.
VEH. CODE § 15620 (West 2003); FLA. STAT. ANN. § 316.6135 (West 2014); HAW. REV. STAT.
ANN. § 291C-121.5 (West 2008); LA. STAT. ANN. § 32:295.3 (2005); MD. CODE ANN., FAM.
LAW § 5-801 (West 1986); UTAH CODE ANN. § 76-10-2202 (West 2011); WASH. REV. CODE
ANN. § 9.91.060 (West 1999)).

<]
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risks that heat poses to particularly young children. Thus, these
laws may help reduce the prevalence of people intentionally
leaving children unattended. But these laws cannot deter the
phenomenon of accidentally forgetting about a child in a vehicle
“which can happen to anyone at any time.”61

In contrast to strict liability approaches to CLUV, some states
require proof of mens rea, usually at the level of recklessness,62
although some laws impose liability for negligence, while others
reserve sanctions for intentional acts.63 Nevada is the only state to
exempt unintentional actions from liability.64

These laws also vary with regard to liability being predicated
on a minimum period of time, such as five or fifteen minutes.65
Other CLUV laws are more ambiguous, only sanctioning the
conduct if it occurs for a period of time that poses a substantial
risk to the wellbeing of the child.66 In our opinion, such approaches
are flawed. These laws signal that it is acceptable to leave children
unattended in vehicles so long as it is just for a specific period of
time or if the child is younger than a particular age. But these laws
should communicate that CLUV is not acceptable for children of
any age or for any duration of time, rather than telegraphing it
may be acceptable under the right circumstances.

Are such laws the best way to address CLUV? Consider the
case of Brittany Borgess. Borgess was sleep deprived and
encountered unexpected road construction that altered her
normal route to work.67 Instead of taking her regular exit for her
daughter’s daycare, Borgess proceeded straight to work and did
not realize until after the end of the day that her daughter was
still in the car.68 Despite being incredibly distraught over the
error that claimed the life of her four-year-old, she was charged

61 Id. at 207.

62 See id. (citing CONN. GEN. STAT. ANN. § 53-21a (West 2012); MICH. COMP. LAWS
ANN. § 750.135a (West 2009); OKLA. STAT. ANN. tit. 434, § 10-103 (West 2019); 75 PA. STAT.
AND CONS. STAT. ANN. § 3701.1 (West 2006)).

63 See id. at 208 (first citing UTAH CODE ANN. § 76-10-2202 (West 2011) (permitting
punishment upon a showing of criminal negligence or any higher level of mens rea); and
then citing 720 ILL. COMP. STAT. ANN. 5/12C-5 (West 2013) (requiring purpose or knowledge
for liability)).

64 See id. (citing NEV. REV. STAT. ANN. § 202.485 (West 2017)).

65 See id. at 205 (first citing FLA. STAT. ANN. § 316.6135 (West 2014) (fifteen minutes);
and then citing TEX. PENAL CODE § 22.10(a) (West 2021) (five minutes)).

66 See id. (citing CONN. GEN. STAT. ANN. § 53-21a (West 2012); MICH. COMP. LAWS
ANN. § 750.135a (West 2009)).

67 See Pat Crossley, Jury: Woman Acquitted of Charges for Death of Child Left in Hot
Car, WILLIAMSPORT SUN-GAZETTE (Nov. 10, 2018), http://www.sungazette.com/news/top-
news/2018/11/jury-woman-acquitted-of-charges-for-death-of-child-left-in-hot-carhttp
[http://perma.cc/GWT7Y-6VHN].

68 Id.
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with involuntary manslaughter and child endangerment.69
Because the law in Florida required proof of recklessness—
conscience disregard of a known risk—she was acquitted of these
offenses, but convicted of the lesser strict liability charge of
leaving an unattended child in a vehicle, a summary offense for
which a $25 fine was imposed.” When considering the mental
health toll associated with processing the loss of a child—
especially when due to one’s own mistake—subsequent criminal
prosecution undoubtedly exacerbates an already incredibly
difficult situation.

D. Charging and Prosecuting Decisions in Pediatric
Hyperthermia Death Cases

Of course, both police and prosecutorial discretion impact how
all CLUV cases are handled. Prior research has focused on the
exercise of that discretion in cases resulting in a child’s death. For
instance, the organization “Kids and Car Safety” constructed a
database of lethal pediatric hyperthermia cases similar to No Heat
Stroke’s,?t but the former’s data includes information about how
the criminal legal system responded to such cases.”?2 Table 3
summarizes the case outcomes they tracked across the thirty-year
period between 1990 and 2020.73

The organization noted that of the 31% of cases in which a
conviction was ultimately obtained, many resulted from
defendants entering a plea to avoid the re-traumatization that
would likely occur at trial while they were trying to cope with “the
tragic loss of child.”7 It also broke down outcomes based on the
context of incidents. In the “forgotten” child cases (i.e., when
CLUV occurs unknowingly), 41% did not result in charges;
whereas of the cases charged, 32% resulted in a conviction and
11% resulted in an acquittal.’> When children gained access to
vehicles on their own volition, the rate of charge declinations
skyrocketed to 75%, while 9% resulted in convictions and 45 ended
in acquittal.’6 By contrast, in cases involving conscious decisions
to leave a child unattended in vehicles, prosecutors filed charges
in 84% of cases, 69% of which ended in convictions compared to
just 6% ending in acquittals.?7

69 See id.

70 Seeid.; FLA. STAT. ANN. § 316.6135 (West 2014); FLA. STAT. ANN. § 782.07 (West 2012).
71 See Null, NO HEAT STROKE, supra note 22.

72 See KIDS & CARS SAFETY, supra note 18, at 15.

73 See id. at 15 fig.12.

74 See id. at 15.

75 Id. at 16 fig. 12a.

76 Id. at 16 fig.12b.

77 Id. at 17 fig.12c.
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TABLE 3: CASE OUTCOMES IN CLUV DEATH CASES

Outcome Percentage
No Charges Filed 44%
Charges Filed, No Conviction Obtained 8%
Charges Filed, Conviction Obtained 31%
Charges Filed, Outcome Unknown 8%
Outcome Unknown 9%

II. METHODS

As previously mentioned, the outcomes presented in Table 3
are limited to cases in which a child died. Incidents in which a
child survives do not receive the same level of media or scholarly
attention. As a result, we know little about the criminal legal
system response to nonlethal CLUV cases. To fill this gap in the
literature, the researchers searched Westlaw’s state caselaw
database using the following Boolean parameters for cases decided
in the thirty-one-year period between January 1, 1990, and
December 31, 2021:

unattend! /s child! /s (car or vehicle or truck)

The results were filtered to exclude civil cases but included
both published and unpublished criminal cases. This search
resulted in a sampling frame of 185 cases.

A. Removal of Irrelevant Cases

Of the 185 total cases, we excluded 121 of them because they
were not relevant to the research question. These cases were
excluded for one or more of the following four reasons.

First, we removed eight duplicate cases. Duplicate cases
typically occurred when a lower court rendered a decision that was
then appealed or when defendants filed successive petitions for
post-conviction relief. In such cases, the final decision on the
merits is included in the search sample.78

Second, the search terms pulled fifty-two cases that
referenced the words “child” and “vehicle,” but wunder

78 See State v. Taylor, 493 P.3d 463 (N.M. Ct. App. 2021), rev’d, 491 P.3d 737 (N.M.
2021); State v. Morlo M., 234 A.3d 1137 (Conn. App. Ct. 2020), withdrawn and superseded
by 261 A.3d 68 (Conn. App. Ct. 2021), cert. denied, 261 A.3d 745 (Conn. 2021); State v.
Cummings, 243 P.3d 697 (Kan. Ct. App. 2010), rev’d, 305 P.3d 556 (Kan. 2013); Mosley
v. State, Nos. 01-08-00937—CR, 01-08-00938—-CR 2010 WL 3448083 (Tex. App. Aug. 31,
2010), withdrawn and superseded by 355 S.W.3d. 59 (Tex. App. 2010); State v. Maurice
M., 975 A.2d 90 (Conn. App. Ct. 2009), rev’d, 31 A.3d 1063 (Conn. 2011); Beene v. State,
No. M2005-01322-CCA-R3-PC, 2006 WL 680919 (Tenn. Crim. App. Mar. 17, 2006);
People v. Jordan, 820 N.E.2d 1083 (Ill. App. Ct. 2004), aff'd in part, rev’d in part, 843
N.E.2d 870 (I1l. 2006); People v. Maynor, 662 N.W.2d 468 (Mich. Ct. App. 2003), affd,
683 N.W. 2d 565 (Mich. 2004).
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circumstances having nothing to do with CLUV.7 Third, despite
selecting the criminal case filter in Westlaw, the search results

79 See Smith v. State, No. C-21-CR-19-000450, 2021 WL 4168219, at *2 n.2 (Md. Ct.
Spec. App. Sept. 14, 2021) (“Smith was charged with failure to display his driver’s license
to a uniformed police officer, driving on a revoked license, driving on a suspended license,
driving on a license suspended for failure to pay child support and fines, negligent
driving, failure to obey a traffic control device, failure to remain at the scene of an
accident involving bodily injury, failure to notify the owner of an unattended vehicle of
property damage, and failure to provide his insurance information.”); see also Tengeres
v. State, 253 A.3d 173 (Md. 2021); State v. Ferguson, 919 N.W.2d 863 (Neb. 2018); State
v. Gaskins, 866 N.W.2d 1 (Iowa 2015); State v. Cummings, 305 P.3d 556 (Kan. 2013);
State v. Kern, 831 N.W.2d 149 (Towa 2013); Lucero ex rel. Lucero v. Holbrook, 288 P.3d
1228 (Wyo. 2012); State v. Small, 11-2796 (La. 10/16/12), 100 So. 3d 797 (La. 2012); State
v. Maurice M., 31 A.3d 1063 (Conn. 2011); Gilbert v. State, No. PD-1645-08, 2010 WL
454966 (Tex. Crim. App. Feb. 10, 2010); City of Redmond v. Bagby, 117 P.3d 1126 (Wash.
2005); State v. Montgomery, 501 P.3d 1089 (Or. Ct. App. 2021); People v. Penning, 189
N.E.3d 958 (Ill. App. Ct. 2021); State v. Harris, 487 P.3d 421 (Or. Ct. App. 2021); State
v. Applebee, No. 120,985, 2020 WL 1223408 (Kan. Ct. App. Mar. 13, 2020); State v. Morlo
M., 234 A.3d. 1137 (Conn. Ct. App. 2020), withdrawn and superseded by 261 A.3d. 68
(Conn. Ct. App. 2021); People v. Potts, No. 4-17-0256, 2020 WL 1488415 (I1l. App. Ct.
Mar. 23, 2020); Shannon v. State, No. 18A-CR-935, 2018 WL 5289535 (Ind. Ct. App. Oct.
25, 2018); State v. White, 410 P.3d 153 (Kan. Ct. App. 2017); Meza v. State, 549 S.W.3d
672 (Tex. App. 2017); Johnson v. State, 801 S.E.2d 294 (Ga. Ct. App. 2017); Hernandez
v. State, 531 S.W.3d 359 (Tex. App. 2017); State v. Drinks, No. A-2812-15T1, 2017 WL
3568211 (N.J. Super. Ct. App. Div. Aug. 18, 2017); In re J.C., No. B260779, 2015 WL
7075621 (Cal. Ct. App. Nov. 13, 2015); State v. Wyatt, No. CA2014-06-081, 2014 WL
6609691 (Ohio Ct. App. Nov. 24, 2014); State v. Pesqueira, 333 P.3d 797 (Ariz. Ct. App.
2014); State v. Crossett, 332 P.3d 840 (Kan. Ct. App. 2014); People v. Newman, No. 3—
12-0685, 2014 WL 3401104 (I11. App. Ct. July 8, 2014); State v. Wright, No. CA2012-08—
152, 2014 WL 1356481 (Ohio Ct. App. Mar. 17, 2014); Clark v. State, No. 12—-12-00287—
CR, 2013 WL 5966464 (Tex. App. Nov. 6, 2013); People v. Cartmill, No. 4-12-0820, 2013
WL 3968338 (Ill. App. Ct. July 31, 2013); Weisheit v. State, 969 N.E.2d 1082 (Ind. Ct.
App. 2012); People v. Reimer, 971 N.E.2d 1134 (Ill. App. Ct. 2012); Mayberry v. State,
351 S.W.3d 507 (Tex. App. 2011); State v. Gonzales, 263 P.3d 271 (N.M. Ct. App. 2011),
aff’d on other grounds, 301 P.3d 380 (N.M. 2013); Mosley v. State, 355 S.W.3d 59 (Tex.
App. 2010); Wood v. Commonwealth, 701 S.E.2d 810 (Va. Ct. App. 2010); Bearfield v.
State, 699 S.E.2d 363 (Ga. Ct. App. 2010); Butler v. State, No. 14-09-00067—CR, 2010
WL 547055 (Tex. App. Feb. 18, 2010); Martin v. State, Nos. 03-08-00400-CR, 03-08-
00401-CR, 2009 WL 1980951 (Tex. App. July 10, 2009); Justice v. Commonwealth, No.
2007-CA—002038—-MR, 2009 WL 563510 (Ky. Ct. App. June 19, 2009); State v. Rooks, 674
S.E.2d 738 (N.C. Ct. App. 2009); Fluker v. State, 674 S.E.2d 404 (Ga. Ct. App. 2009);
State v. Diaz, No. 2 CA-CR 2008-0184, 2009 WL 369466 (Ariz. Ct. App. Feb. 13, 2009);
People v. Rangel, No. H032408, 2008 WL 4601086 (Cal. Ct. App. Oct. 16, 2008); Ellis v.
State, 642 S.E.2d 869 (Ga. Ct. App. 2007); People v. Romero, No. B192615, 2007 WL
241166 (Cal. Ct. App. Jan. 30, 2007); People v. Delapaz, No. C045971, 2005 WL 1324850
(Cal. Ct. App. June 6, 2005); Commonwealth v. Stewart, 71 Pa. D. & C.4th 153 (Pa. C.P.
Centre Cnty. 2005), rev'd, 897 A.2d 523 (Pa. Super. Ct. 2006); Moody v. State, No. 01—
03-00685—CR, 2004 WL 1472216 (Tex. App. July 1, 2004); State v. Payne, 695 A.2d 525
(Conn. 1997), overruled in part on other grounds by State v. Romero, 849 A.2d 760 (Conn.
2004); Commonwealth v. Cameron, 668 A.2d 1163 (Pa. Super. Ct. 1995).
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included forty-four cases from family courts® and five other types
of judicial proceedings.8!

Finally, we removed twelve cases from our final sample cases
in which a child had been left unattended in a vehicle but that fact
had nothing to do with the central issue in the judicial decision.82

80 Inre A.R., No. A162954, 2022 WL 593760 (Cal. Ct. App. Feb. 28, 2022); N.J. Div. Child
Prot. & Permanency v. E.K., No. A-1486-19, 2021 WL 2639799 (N.dJ. Super. Ct. App. Div. June
28, 2021); Inre'T.C., 171 N.E.3d 1056 (Ind. Ct. App. 2021); N.d. Div. Child Prot. & Permanency
v. M.D.G., No. A-5418-18T2, 2020 WL 6880114 (N.J. Super. Ct. App. Div. Nov. 24, 2020); In
re A.L., 928 N.W.2d 893 (Iowa Ct. App. 2019); In re A.M.O., No. 04—17-00798-CV, 2018 WL
2222207 (Tex. App. May 16, 2018); N.J. Div. Child Prot. & Permanency v. L.K., No. A-3927—
15T4, 2017 WL 6275699 (N.J. Super. Ct. App. Div. Oct. 23, 2017); In re A.M., 87 N.E.3d 1162
(Ind. Ct. App. 2017); In re J.M.D., No. 400 MDA 2013, 2013 WL 11256524 (Pa. Super. Ct. Aug.
9, 2013); Ark. Dep’t of Hum. Servs. v. Lewis, 515 S.W.3d 176 (Ark. Ct. App. 2017); N.d. Div. of
Child Prot. & Permanency v. D.P., No. A-0932-14T1, 2016 WL 4197311 (N.J. Super. Ct. App.
Div. Aug. 10, 2016); N.J. Div. of Child Prot. & Permanency v. S.N., No. A-1454-14T2, 2016
WL 3389821 (N.J. Super. Ct. App. Div. June 21, 2016); N.J. Div. of Child Prot. & Permanency
v. K.G., 137 A.3d 1232 (N.J. Super. Ct. App. Div. 2016); Brandon v. King, 28 N.Y.S.3d 757
(App. Div. 2016); N.J. Div. of Child Prot. & Permanency v. G.S., No. A-5216-13T1, 2015 WL
9918153 (N.J. Super. Ct. App. Div. Jan. 28, 2016); N.J. Div. of Child Prot. & Permanency v.
S.B., No. A-0559-14T2, 2015 WL 9855899 (N.d. Super. Ct. App. Div. Jan. 21, 2016); N.dJ. Div.
of Child Prot. & Permanency v. F.D., No. A-3638-12T1, 2015 WL 5944285 (N.J. Super. Ct.
App. Div. Oct. 14, 2015); N.J. Div. of Child Prot. & Permanency v. J.M., No. A-2729-13T1,
2015 WL 4631061 (N.J. Super. Ct. App. Div. Aug. 5, 2015); In re J.M.D., No. 400 MDA 2013,
2013 WL 11256524 (Pa. Super. Ct. Aug. 9, 2013); In re J.B., No. 98546, 2013 WL 1799849
(Ohio Ct. App. Apr. 26, 2013); In re D.W., 918 N.E.2d 26 (Ind. Ct. App. 2009); Edwards v.
Edwards, 744 N.W.2d 243 (Neb. Ct. App. 2008); N.dJ. Div. of Youth & Fam. Serv. v. P.G., No.
FG-17-27-05, 2006 WL 3077684 (N.dJ. Super. Ct. App. Div. Nov. 1, 2006); Letitia V. v. Superior
Ct. of Orange Cnty., 97 Cal. Rptr. 2d 303 (Ct. App. 2000); In re Jones, No. 99-CA-65-69, 1999
WL 1071746 (Ohio. Ct. App. Nov. 15, 1999); In re T.L., No. 953-2340, 1996 WL 393521 (Mo.
Cir. Ct. May 7, 1996); Diaz v. Kelley, 657 N.E.2d 657 (I1l. App. Ct. 1995); In re Termination of
Parental Rights of Eventyr J., 902 P.2d 1066 (N.M. Ct. App. 1995).

Note that in some of these cases, CLUV was the factual predicate bringing parents to
the attention of state child welfare officials. But because these cases concern parental fitness
and child custody rather than any criminal law question related to CLUV, these cases are not
included in our final research sample. See, e.g., Iverson v. Iverson, 535 N.W.2d 739 (N.D.
1995); In re Adoption of G.A.S., Jr., No. 1501 WDA 2021, 2022 WL 1936422 (Pa. Super. Ct.
June 6, 2022); 0.G. v. A.B., 234 A.3d 766 (Pa. Super. Ct. 2020); In re L.R., No. E072767, 2019
WL 5690629 (Cal. Ct. App. Nov. 4, 2019); In re B.H.-M., No. 13-16-00692-CV, 2017 WL
1737971 (Tex. App. May 4, 2017); In re R.A.G., 545 S.W.3d 645 (Tex. App. 2017); In re R.S.S,
No. 14-16-00072-CV, 2016 WL 3902446 (Tex. App. July 14, 2016); State ex rel. C.P., No. 16-
38, 2016 WL 2348451 (La. Ct. App. May 4, 2016); In re B.S., No. 15-1565, 2015 WL 8366829
(Iowa Ct. App. Dec. 9, 2015); In re B.G., No. 15-0732, 2015 WL 5996936 (Iowa Ct. App. Oct.
14, 2015); N.J. Div. of Child Prot. & Permanency v. M.W., Nos. A-4056-12T4, 2014 WL
3026208 (N.dJ. Super. Ct. App. Div. July 7, 2014); N.J. Div. of Child Prot. & Permanency v.
J.A., 91 A.3d 655 (N.J. Super. Ct. App. Div. 2014); State ex rel. A W., 250 P.3d 343 (Okla. Civ.
App. 2011); N.J. Div. of Youth & Fam. Servs. v. R.C., No. FG-14-31-08, 2010 WL 1526365
(N.J. Super. Ct. App. Div. Apr. 13, 2010); In re Marriage of Holtorf, 922 N.E.2d 1173 (Ill. App.
Ct. 2010); In re B.LLM.S., No. 04-1843, 2005 WL 159437 (Iowa Ct. App. Jan. 26, 2005).

81 See, e.g., Doe v. City of Charlotte, 848 S.E.2d 1 (N.C. Ct. App. 2020) (police negligence
and malicious prosecution claims); In re Standard Jury Instructions in Criminal Cases—
Report 2018-09, 262 So. 3d 59 (Fla. 2019) (ury instructions); Borough of New Bloomfield v.
Wagner, 35 A.3d 839 (Pa. Commw. Ct. 2012) (abandoned vehicle ordinance); O’Neill v. Gallant
Ins. Co., 769 N.E.2d 100 (Ill. App. Ct. 2002) (bad faith insurance claim); Moran v. City of
Chicago, 676 N.E.2d 1316 (Ill. App. Ct. 1997) (police failure to protect claims).

82 For example, State v. Johnson, No. M2000-01647-CCA-R3CD, 2001 WL 1180524, at
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B. Content Analysis of Relevant Cases (n = 64)

“Content analysis is a formal system for doing something we
all do informally rather frequently—draw conclusions from
observations of content.”8 But unlike with informal observations,
content analysis employs systematic procedures “for making
replicable and valid inferences from [data] . . . to the contexts.”s4

We used a mixed-methods approach for the present study by
conducting both quantitative and ethnographic content analyses.85
The quantitative portion of our content analysis applies an a priori
design to review both published and unpublished judicial opinions
in criminal cases and code for the presence or absence of predefined

*1 (Tenn. Crim. App. Oct. 8, 2001), involved an appeal of a murder conviction. One of the key
pieces of evidence tying the defendant to the homicide involved an eyewitness who identified
the defendant as a function of a CLUV.

Just prior to the stabbing incident, . .. the Barretts were returning from a
shopping trip when Mr. Barrett noticed an African-American infant asleep in
a vehicle as they walked through the apartment parking lot. The baby was
strapped into a child’s car seat located on the back seat of the vehicle, the
windows were down, and the vehicle was unattended. The Barretts were
concerned for the baby’s safety. Since they could see the parking lot from their
apartment, they went home and kept a watch on the car from their window.

After twenty or thirty minutes passed and no one came to check on the baby,

Barrett wrote down the license plate number of the car, and Mrs. Barrett
called 911 to report the possibility that someone may have abandoned a child.

Approximately one hour after Barrett first noticed the infant, he observed two

men walk hurriedly across the parking lot and get into the car with the baby

in it. It was dark and he could not see their faces, but he was able to determine

that they were African American. Barrett described the taller man as

extremely “hyper” and “on the move.” The shorter, husky man seemed calmer

and “in control.” The husky man drove the vehicle; he backed up slowly, and

then headed for the exit with the headlights off. When the men reached the

road, the headlights came on and the vehicle began to accelerate.
Johnson, 2001 WL 1180524, at *2. Although this case involved a CLUV, nothing about
the central legal issues in the case concern that fact. The dispute was about the
sufficiency of the evidence to support the murder conviction. The CLUV provided the
impetus for an eyewitness to pay attention to the circumstances under which the jury
determined the crime had occurred. Accordingly, this case is irrelevant to the present
study’s research questions. See also Delgado v. State, 71 So. 3d 54, 56-57 (Fla. 2011);
Jaeger v. State, 948 P.2d 1185, 1187 (Nev. 1997); People v. Pensinger, 805 P.2d 899, 908
(Cal. 1991); Braddy v. State, No. 2246, 2019 WL 4233926, at *8-11 (Md. Ct. Spec. App.
Sept. 6, 2019); State v. Long, 430 P.3d 1086, 1087 (Or. Ct. App. 2018); Beene v. State,
M2014-00088-CCA—-R3-ECN, 2014 WL 3439508, at *3 (Tenn. Crim. App. July 14, 2014);
State v. Guillot, 115 So. 3d 624, 627 (La. Ct. App. 2013); Commonwealth v. Noble, No.
04-P-867, 2005 WL 673372, at *1 (Mass. App. Ct. Mar. 23, 2005), appeal denied, 829
N.E.2d 225 (2005); Trammell v. State, 751 N.E.2d 283, 285 (Ind. Ct. App. 2001); Dailey
v. State, 828 So. 2d 337, 338 (Ala. Crim. App. 2000); People v. Smith, No. 187851, 1997
WL 33354351, *4-5 (Mich. Ct. App. Feb. 14, 1997).

83 See Guido H. Stempel, ITI, Content Analysis, in MASS COMMUNICATION RESEARCH AND
THEORY 209 (Guido H. Stempel et al. eds., 2003).

84 See KLAUS KRIPPENDORFF, CONTENT ANALYSIS: AN INTRODUCTION TO ITS
METHODOLOGY 18 (Margaret H. Seawell et al. eds., 2d ed. 1980).

85 See DAVID L. ALTHEIDE & CHRISTOPHER J. SCHNEIDER, QUALITATIVE MEDIA ANALYSIS
24-26 (Vicki Knight et al. eds., 2d ed. 2013) (detailing the phases of qualitative content
analysis); KIMBERLY A. NEUENDORF, THE CONTENT ANALYSIS GUIDEBOOK 351 (Karen Omer
et al., 2d ed. 2017).
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variables.s6 This approach allows for the calculation of both the
frequency of key variables, as well as the extent to which they may
be related.s” It also allows for hypothesis testing and promotes
replicability.ss The qualitative part of content analysis is inductive.
This method is particularly well-suited for comparing and
contrasting multiple cases (like the sixty-four relevant cases in our
research sample) to detect emergent themes across the cases.s9

1. Quantitative Analyses

After both researchers read and agreed on the removal of
irrelevant cases, sixty-four relevant cases remained. All sixty-four
cases in the final research sample centered around criminal or
quasi-criminal liability for leaving a child unattended in a vehicle.

a. Variables
Each judicial opinion was coded for manifest content for all
the variables presented in Table 4.

TABLE 4: STUDY VARIABLES
VARIABLE NAME | DESCRIPTION

Dependent Variable

Outcome A dichotomous nominal-level variable indicating final resolution of
a claim in favor of (1) prosecution (defendant convicted/conviction
upheld), or (2) defense (defendant acquitted/ conviction reversed
either on appeal or collateral attack).90

Independent Variables

Age A multicategory ordinal-level variable classifying the child
victim’s age as (1) infant (zero to twenty-three months); (2)
toddler (two to three years); (3) early childhood (four to six years);

(4) school-age (seven to twelve years); or (5) teenager (thirteen to

eighteen years).91

86 See NEUENDORF, supra note 85, at 18.

87 See ALTHEIDE & SCHNEIDER, supra note 85, at 96—119 (discussing variable coding);
id. at 24-26 (discussing variable measurement).

88 See id. at 24-26.

89 See id. at 27.

90 A nominal variable is sometimes referred to as a categorical variable because it
expresses categories that have “no intrinsic value.” What Is the Difference Between
Categorical, Ordinal and Interval Variables?, UCLA ADVANCED RSCH. COMPUTING,
http://stats.oarc.ucla.edu/other/mult-pkg/whatstat/what-is-the-difference-between-
categorical-ordinal-and-interval-variables/ [http://perma.cc/P3WV-VMSV] (last visited
Feb. 25, 2023). They can be dichotomous, such as yes/no; guilty/not guilty, or they can
have numerous categories, such as a range of hair colors or a listing of races or
ethnicities. Id.

91 An ordinal-level variable is similar to a nominal one, but there is a clear ordering
of the categories, such as expressing height as being short, average, or tall; or expressing
income as low, medium, and high. Id.
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Circumstances A trichotomous, nominal-level variable indicating whether (1) a
caretaker intentionally left a child in a vehicle, (2) a caretake forgot
about a child in vehicle, or (3) a child accessed a vehicle without a
caretaker’s knowledge.

Charge A multicategory, nominal-level variable for which dummy codes were
created to indicate whether the defendant had been charged with (1)
child endangerment or similar charge requiring recklessness; (2)
child abuse; (3) child neglect; (4) an intentional homicide requiring
knowledge or purpose; (5) an unintentional homicide requiring
recklessness; or (6) a criminally negligent homicide.92

CLUV Law A dichotomous, nominal-level variable indicating whether the state
in which the case arose had a specific statutory provision governing
leaving children unattended in vehicles.

Temperature A dichotomous, nominal-level variable that was dummy coded to
indicate that the temperature was either (1) hot (e.g., summer), or
(2) cold (e.g., winter).

Region A multicategory, nominal-level variable for which dummy codes
were created to indicate the geographical region of the country
based on U.S. Census regions: (1) Northeast,93 (2) Midwest, 94 (3)
South, 95 and (4) West.96

Time A multicategory, ordinal-level variable indicating how long a child

was left unattended in a vehicle coded as (1) short (five to thirty
minutes), (2) medium (thirty-one to sixty minutes), (3) long (sixty-

one minutes or longer).97

92 Dummy variables express how nominal variables are coded for regression analyses.
See notes 98-100 and accompanying text. For example, when coding the nominal variable
of hair color used as an example in the preceding footnote, “blond” might be dummy coded
with a value of 1, “brunette” with a value of 2, “red” with a value of 3, and “other” with a
value of 4. Because the values assigned to these categories are devoid of intrinsic value, the
common parlance in statistics is to refer to them as being “dummy” coded. See, e.g., How to
Use Dummy variables in Regression Analysis, STATOLOGY (Feb. 1, 2021),
http://www.statology.org/dummy-variables-regression/ [http://perma.cc/WYA6-PULG]; see
generally MELISA A. HARDY, REGRESSION WITH DUMMY VARIABLES 7-17 (1993) (“creating
dummy variables” chapter); id. at 18-28 ("using dummy variables as regressors” chapter).
In the present study, because the charges in any given case are nominal variables, they are
dummy coded for analysis.

93 This region includes Conn., Mass., Me., N.H., N.J., N.Y., Pa., R.I,, and Vt. See
Census Regions and Divisions of the United States, U.S. CENSUS BUREAU,
http://www2.census.gov/geo/pdfs/maps-data/maps/reference/us_regdiv.pdf [http://perma.cc/
LT7J-EUES] [hereinafter Census Regions] (last visited June 13, 2022).

94 This region includes Iowa, Ill., Ind., Kan., Mich., Minn., Mo., Neb., N.D., Ohio, S.D.,
and Wis. Id.

95 This region includes Ala., Ark., Del., D.C., Fla., Ga., Ky., La., Md., Miss., N.C.,
Okla., S.C., Tenn., Tx., Va, and W. Va. Id.

96 This region includes Alaska, Ariz., Cal., Colo., Haw., Idaho, Mont., Nev., N.M., Or.,
OR, Wash., and Wyo. Id.

97 Time was originally measured as a ratio-level variables (i.e., actual time in
minutes). Given the wide range of values, however, we collapsed time into the three
categories specified in Table 4 to facilitate regression analysis without extreme outliers
that, for the purposes of hyperthermia, are not relevant for the reasons explained in Part
I.A. See supra notes 23—-33 and accompanying text.
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b. Analytic Strategy

The analytic strategy we used to examine how the criminal-
legal system approaches CLUV cases involved a two-step
sequence. First, we ran descriptive statistics to provide an
overview of the data. Second, we ran a series of inferential
statistics—including chi-squares, Fisher Exact tests, and logistic
regressions—to examine the effects and predictive probability of
the independent variables listed in Table 4 on case outcomes.

Chi-square tests and Fisher Exact statistics determine
whether there are significant differences between nominal (i.e.,
categorical) variables.9 Put simply, these tests are used to see if
there is a relationship between two seemingly unrelated
variables. Regression is a statistical procedure that assesses
whether a set of independent variables is associated with some
outcome, referred to as the dependent variable.9 These analyses
not only identify the particular independent variables that
significantly predict the outcome, but also the degree to which
they do so as “indicated by the magnitude and sign of the beta
estimates.”100 There are several types of regression, including
logistic regression, which is the appropriate type when the
dependent variable is dichotomous, meaning there are only two
possible outcomes. The present study is dichotomous, with the
final case outcome in favor of either the prosecution or the
defense.101 The final regression model reported in Table 9 only
uses the amount of time a child was left unattended in a vehicle
and three independent variables that were statistically

98 See, e.g., ALAN AGRESTI, STATISTICAL METHODS FOR THE SOCIAL SCIENCES § 8.2
(Suzy Bainbridge et al. eds., 5th ed. 2018); DAVID WEISBURD & CHESTER BRITT, STATISTICS
IN CRIMINAL JUSTICE 197233 (4th ed. 2014). The test is instrumental in determining the
independence of or relationship between cross-tabulated data. The statistical procedure
tests whether an association exists between the two variables by comparing the observed
pattern of responses in the cells to the pattern that would be expected if the variables were
truly independent of each other. Calculating the chi-square statistic and comparing it
against a critical value from the chi-square distribution allows the researcher to assess
whether the observed cell counts are significantly different from the expected cell counts.
See Using Chi-Square Statistic in Research, STAT. SOLS. http://www.statisticssolutions.com
/free-resources/directory-of-statistical-analyses/using-chi-square-statistic-in-research/
[http://perma.cc/2A6X-F3AN] (last visited Aug. 3, 2021).

The Fisher Exact test serves the same purpose as chi-squares but is more appropriate
with sample sizes less than 1,000 (like ours) or when 20% of expected frequencies in cross-
tabulation cells are less than or equal to 5. See Matthias Doring, Testing Independence: Chi-
Squared vs  Fisher’s Exact Test, DATA Scl. BLOG (Oct. 17, 2018),
http://www.datascienceblog.net/post/statistical_test/contingency_table_tests/
[http://perma.cc/C36Q-4WGS]. Because the research sample consists of 64 cases, we report
both the chi-square and Fisher’s Exact statistics as confirmatory of each other.

99 See What Is Linear Regression?, STAT. SOLS., http://www.statisticssolutions.com/
free-resources/directory-of-statistical-analyses/what-is-linear-regression/ [http://perma.cc/
4UK7-3RHU] (last visited Aug. 3, 2022).

100 Id.
101 Id.; see also JASON W. OSBORNE, BEST PRACTICES IN LOGISTIC REGRESSION 3—4 (2015).
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significant (p < 0.05) or approached significance (p < 0.08) in the
chi-square analyses; it omits those variables that were
insignificant (p > 0.08). As a result, in addition to the duration of
time in a CLUV-incident, the logistic regression model includes
three other predictor variables: the child’s age (p < 0.014);
whether the jurisdiction has a CLUV-specific law (p < 0.052); and
type of case inquiry using the categories that emerged in the
qualitative analyses of case (p <.022), as summarized in Table 5.

2. Qualitative Content Analysis

The qualitative portion of this study focused on narrative
data in which both categorical and unique data were obtained
from each case studied.192 The content analysis was conducted in
three phases, the completion of which allowed for the creation of
a typology based on the patterns that emerged during the
analyses of cases.

a. Phase One: Preliminary Protocol Development

During the first phase, each of the two researchers
independently reviewed ten relevant cases to identify distinctive
patterns in ways that courts adjudicated cases involving CLUV.
This allowed us to develop a preliminary protocol for coding
cases.103 We then compared our assessments to harmonize our
coding so that all cases presenting similar themes could be more
reliably coded as falling within a particular category.

b. Phase Two: Case Classification and Inter-rater
Reliability

The second phase required each of the two researchers to code
all sixty-four relevant cases independently. Cases falling within
one of the themes identified during the first phase were added to
that previously-identified category. We created new categories for
cases presenting substantially different CLUV issues, thereby
allowing for the emergence of central themes that are summarized
in Table 5 and explored in detail in Part II1.B of this Article.

During our preliminary coding of all 185 cases in the sampling
frame, we agreed on all of the 121 cases that were irrelevant,
although we initially coded three of these irrelevant cases as
meeting different exclusion reasons. Of the sixty-four relevant
cases, we are pleased to report that we achieved an impressively

102 See generally ALTHEIDE & SCHNEIDER, supra note 85, at 23-73.
103 See id. at 44—45.
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high level of inter-rater reliability at 95.3%.104¢ That is a function
of the fact that both researchers coded all but four of the cases
identically. For the four cases on which we initially disagreed, we
talked through our differences of opinion and came to an
agreement on the best way to code them.

c. Phase Three: Case Studies

In the final phase of the content analysis, we compared and
contrasted the cases within each of the categories that emerged in
phase two. This allowed us to make some generalizations not only
about the factual circumstances under which CLUV results in
criminal or quasi-criminal charges being filed, but also about how
courts grapple with CLUV issues.

III. RESULTS

A. Quantitative Findings

Although the methodology drew from cases at all levels of
judicial proceedings, nearly all of the cases in the sample came
from state appellate or supreme courts.

1. Nature of Case Inquiry

Table 5 presents the primary types of claims raised by the
facts in the cases, along with their corresponding frequencies.

TABLE 5: CATEGORIES OF CASES

Major Case Themes Number of Percent
Cases

Consequences of Conviction 09 14.06%

Sufficiency of the Evidence 49 76.56%

Statutory Construction 06 09.38%

Total 64 100.00%

As Table 5 illustrates, a supermajority (n = 49, 76.6%) of these
cases involved sufficiency of the evidence claims. This is consistent
with national data reporting that sufficiency of the evidence claims
is the most common legal issue appellate courts address.105 Most
of these cases involved appellate review of one of two issues: (1)
whether the record evidenced sufficient facts proving that the

104 This is well above the typical threshold of 75% agreement required in the social
sciences and even exceeds the 90% agreement rate threshold in medicine. See, e.g., Stephanie
Glen, Inter-rater Reliability IRR: Definition, Calculation, STAT. HOW To (July 17, 2016),
http://www.statisticshowto.com/inter-rater-reliability/ [http://perma.cc/RG46-XFSH].

105 NICOLE L. WATERS ANNE GALLEGOS, JAMES GREEN & MARTHA R0zsI, U.S. DEP'T OF
JUST., NCJ 248874, CRIMINAL APPEALS IN STATE COURTS 1 (2015).
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circumstances presented reckless conduct (i.e., a significant risk of
death or serious injury) or (2) whether the record evidence
establishes some other level of mens rea necessary for conviction.
The remaining cases in the research sample involved (1)
challenges to sentences or other consequences of CLUV
convictions (n=9, 14.1%), or (2) questions of statutory
interpretation and validity (n = 6, 9.4%). The qualitative results
reported in Part III, Sections B.2 through B.4 explain how courts
grappled with each of these types of claims.106

TABLE 6: CROSSTABULATION OF
CASE INQUIRY TYPE AND FINAL CASE OUTCOME

General Case Inquiry
Outcome Sufficiency Statutory
of the Consequences . Total
. Construction
Evidence
Count 33 9 2 44
Prosecution
% within 67.3% 100.0% 33.33% 68.75%
Count 16 0 4 20
Defense
% within 32.6% 0.00% 66.66% 31.25%
Count 49 9 6 64
Total
% within 76.56% 14.06% 9.38% 100%

X2 =7.6388, p =.022; Fisher’s exact: p =.017

As Table 6 illustrates, the type of claims being adjudicated
was significantly related to case outcomes. Three points stand
out from the data. First, although twice as many cases involving
appeals based on the sufficiency of the evidence resulted in the
affirmance of convictions, sixteen of forty-nine (32.6%) of such
cases resulted in appellate decisions in favor of the defense. This
is a notable finding because the reversal rate on appeal for
insufficiency of the evidence is typically dramatically lower—
8.1% nationwide according to the Bureau of Justice Statistics.107
Second, courts affirmed sentences or otherwise denied collateral
relief from CLUV-related convictions in all nine (100%) of the
cases that raised such claims on appeal. This is notably higher
than the 83% sentence affirmance rate national for all types of
criminal cases, perhaps due to the emotional punch that many of
these cases present.108 Finally, defendants won twice as many
cases as the prosecution when it came to questions of statutory

106 See infra notes 137—223 and accompanying text.
107 WATERS ET AL., supra note 105, at 6 fig.3.
108 Id.
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interpretation. The qualitative results presented in Part III.B
shed light on these findings.

2. Factual Predicates to CLUV

Table 7 shows the distribution of the circumstances under
which CLUV occurred in the sixty-four cases in the research
sample. The circumstances were not significantly related to case
outcomes.

TABLE 7: CLUV CIRCUMSTANCES IN THE SAMPLE

Circumstance N (%)

Child Forgotten in Vehicle 14 (21.88%)
Child Gained Access to Vehicle 1 (1.56%)
Child Knowingly Left Unattended in Vehicle 47 (73.44%)
Unknown Circumstances 2 (3.13%)
Total 64 (100.00%)

X2 =0.6318, p > 0.73, n.s.; Fisher’s exact p = 1.00

Despite the lack of statistically significant differences
between these reasons and case outcomes, qualitative analysis
revealed a notable finding that is not evident from the statistical
results. In twelve of the sixty-one (19.6%) cases in which a
caregiver either knowingly left a child (n = 47) or forgot a child
(n = 14) in a vehicle, the event coincided with the caregiver either
being under the influence of drugs or alcohol, or engaging in
criminal activity like shoplifting. This finding is discussed in detail
in Part IT1.B.1.

3. CLUV-Specific Laws

Twenty-seven cases (42.2%) occurred in states that had a
specific CLUV law, whereas the remaining thirty-seven cases
(57.8%) transpired in states without such laws. Although the chi-
square analysis of the relationship between the presence of such
a law and case outcome was not statistically significant at the
0.05 alpha level, (x2=23.784, p <0.052), it closely approached
significance and therefore is included in the regression model
reported in Table 9. Care should be taken in how to interpret this
finding. It is likely due, in part, to how long ago some of the cases
were decided. Recall that the research sample covered a thirty-
one-year span of time between 1990 and 2021. Because CLUV
laws are comparably new, that might explain why a majority of
the cases occurred in jurisdictions without a CLUV law, rather
than indicating that CLUV laws are related to case outcomes.
And most importantly, the data does not support any
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interpretation that indicates CLUV laws are related to a
reduction in the incidence of the phenomenon.

4. Duration of CLUV Incident

Twenty-two cases (34.4%) involved a child being left
unattended in a car for thirty minutes or less. Ten cases (15.6%)
involved a child being left anywhere from thirty-one minutes to
sixty minutes. Twenty-three (35.9%) cases involved a child being
left anywhere from 61 minutes to 720 minutes. The amount of time
was unknown for nine cases (14.1%). The relationship between the
amount of time a child was left unattended and the final case
outcome was not statistically significant (x%= 0.205, p < 0.903).
Nonetheless, because the duration of a CLUV incident is medically
salient, we included this variable in the logistic regression model
with an abundance of caution since it might prove significant when
controlling for other factors.

5. Child Age

As Table 8 illustrates, the age of the children left unattended
in vehicles is significantly related to case outcome.

TABLE 8: CROSSTABULATION OF AGE AND FINAL CASE OUTCOME

Age of CLUV
Outcome Early School-
I t Toddl Total
nfan OCE | Childhood Age o
Prosecution | count 26 2 2 9 39
% within | 66.7% 5.0% 5.0% 23.1% 68.4%
count 5 1 5 7 18
Defense —
% within | 27.8% 7.1% 29.4% 38.9% 31.6%
count 31 3 7 16 57
Total —
% within | 54.3% 5.3% 12.3% 28.1% 100%

x2=9.0353, p =.022; Fisher’s exact: p =.014

6. Prediction of Case Outcomes

Table 9 presents the results of the logistic regression with
the case outcome variable and the predictor variables of age,
CLUV law, the transformed time variable, and a condensed
version of the case classification variable.109 Notably, age

109 Because all of the appeals challenging sentences or other consequences of
convictions were denied (i.e., 100% resolved in favor of prosecution), that category of case
dispute type is a perfect predictor of case outcome in the dataset. That category of case
therefore needs to be eliminated from the logistic regression model to avoid the so-called
“zero-cells” problem. See Xiao Chen, Phil Ender, Michael Mitchell & Christine Wells, UCLA
Statistical Consulting Grp., Logistic Regression Diagnostics, in STATA WEB BOOKS LOGISTIC
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continued to be the only significant factor (p < .008). As the age
of the victim increased, the odds of the court siding with the
prosecution and upholding a conviction decreased.

TABLE 9: LOGISTIC REGRESSION OF CLUV CASE OUTCOMES

Observations 51
LR Chi2(3) 13.82
Model p - value 0.0079
Pseudo R2 0.2087
Regressors Odd.s Standard p - value
Ratio Error
Age 0.50 0.13 0.008
CLUV Law 0.31 0.23 0.117
Length of Time 1.59 0.66 0.260
Statutory Construction Claim 0.20 0.22 0.150
Constant 7.30 7.63 0.057

B. Qualitative Findings

1. CLUV, Drugs, Alcohol, and Other Crimes (n = 13, 20.3%)

The first notable theme that emerged during our qualitative
review of cases in the research sample was that caregivers in
roughly one out of every five cases were either under the influence
of alcohol or other drugs at the time of the CLUV incident or they
were arrested for other crimes in addition to those related to
CLUYV.110 The substance use or other offenses appear to have been
causally related to the CLUV event in most, if not all, of these cases.

Drug or alcohol use can lead caregivers to become too impaired
to perceive the whereabouts of children or, alternatively, to leave
children unattended while they obtain or use the substance(s) in
question. Consider what occurred in Shouse v. Commonuwealth:

REGRESSION WITH STATA, http://stats.oarc.ucla.edu/stata/webbooks/logistic/chapter3/lesson-3-
logistic-regression-diagnostics/ [http://perma.cc/FF48-SNVF] (last visited Aug. 5, 2022).
Accordingly, we collapsed the data into two categories—namely whether a case presents
either a statutory construction claim or some other type of claim.

110 Shouse v. Commonwealth, 481 S.W.3d 480 (Ky. 2015) (drugs/alcohol); State v. Spivey,
No. C-200125, 2021 WL 3234383 (Ohio Ct. App. July 30, 2021) (shoplifting); N.J. Div. of Child
Prot. & Permanency v. M.D.G., No. A-5418-18T2, 2020 WL 6880114 (N.dJ. Super. Ct. App. Div.
Nov. 24, 2020) (drugs/alcohol); People v. Rudell, 78 N.E.3d 541 (Ill. App. Ct. 2017)
(drugs/alcohol); N.dJ. Div. of Child Prot. & Permanency v. J.D., 148 A.3d 128 (N.J. Super. Ct.
App. Div. 2016) (drugs/alcohol); State v. Bates, No. E2014-00725-CCA-R3-CD, 2015 WL
1593657 (Tenn. Ct. App. Apr. 7, 2015) (drugs/alcohol); Cuyahoga Heights v. Majors, No.
100687, 2014 WL 3778323 (Ohio Ct. App. July 31, 2014) (drugs/alcohol); State v. Cartulla, No.
2008-1—133, 2009 WL 1655005 (Ohio Ct. App. June 12, 2009) (drugs/alcohol); Fernandez v.
State, 269 S.W.3d 63 (Tex. App. 2008) (shoplifting); State v. Watchman, 122 P.3d 855 (N.M.
Ct. App. 2005) (drugs/alcohol); State v. Sammons, 889 So. 2d 857 (Fla. Dist. Ct. App. 2004)
(drugs/alcohol); Commonwealth v. Nebel, 795 N.E.2d 609 (Mass. App. Ct. 2003) (lewd
conduct); Millslagle v. State, 81 S.W.3d 895 (Tex. App. 2002) (drugs/alcohol).
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Shouse took a Xanax mid-afternoon, and then dropped her two-year-old
son off at her mother’s while she went shopping with a friend. At about
eight in the evening, she retrieved her son and went to their apartment
where she took a second Xanax. A friend stopped by at about 10:30 p.m.
and stayed until about 12:30 a.m., when Shouse drove the friend to Jeff
Burch’s apartment to obtain marijuana. She then drove Burch to a
nearby Waffle House and back to his apartment, where they sat in the
car and talked for about an hour. Burch gave her some marijuana, but
both claim they did not smoke it at that time. At about 3:00 a.m., Shouse
drove to a Thornton’s, bought doughnuts and a drink, and then went
home. She got several items out of the car, went inside, and fell asleep.
She left her son in the car.

Burch and others tried to contact Shouse until about 3:00 p.m. the next
day, when her mother went to the apartment to check on her and the
child. Shouse, who appeared startled and confused, did not know where
her son was. The grandmother ran to the car where the child was still
strapped in his car seat. He was pronounced dead at the scene.111

When officers arrived at Shouse’s apartment, they observed “a
number of drugs.”112 These facts likely contributed to the state
charging Shouse with wanton murder and criminal abuse.113 The
state also charged her with wanton endangerment for having
driven the vehicle with her child in the car while she was under
the influence.114 A jury convicted her of all three charges and a
judge sentenced her to thirty-five years imprisonment.115

People v. Rudell similarly illustrates how a defendant’s use
of drugs or alcohol seemingly contributes to prosecutors moving
forward with criminal charges in CLUV cases, even when a child
is rescued.116 Rudell involved a defendant who left her six-month-
old child in a car while she attended a party.117 She drank to
excess—so much so that an officer testified she appeared to him
as being “extremely intoxicated, a 10 on a scale of 1 to 10.7118 A
passerby flagged down police to report the unattended infant and
firefighters subsequently removed the crying baby from the
vehicle.119 After a bench trial, the court convicted her of
endangering the life of a child and public intoxication.120 She was

111 Shouse, 481 S.W.3d at 482.

112 Id.

113 See id.

114 Id.

115 Id. at 483.

116 See People v. Rudell, 78 N.E.3d 541, 542, 544 (Ill. App. Ct. 2017).

117 See id. at 543.

118 Id. at 543.

119 See id. at 542—43.

120 See id. at 542, 544. The child endangerment statute contains a specific provision
relevant to CLUV:

(a) A person commits endangering the life or health of a child when he or she
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sentenced to six months of probation, parenting classes, and
alcohol treatment.121

After substance use, shoplifting by childcare providers was the
next most common factual circumstance contributing to CLUV.122
Importantly, CLUV while caregivers engage in a crime like
shoplifting potentially exposes children to a qualitatively different
type of risk than substance abuse as State v. Spivey illustrates.123

The defendant in Spivey left her six-year-old and three-year-
old grandchildren in her car while she shoplifted headphones from
a department store.12¢ After a security guard detained her, she
alerted him to the fact that she had left the children unattended
in the parking lot.125 The guard notified police, who subsequently
found the children “wearing winter coats” while sitting in a locked
vehicle with “a plastic bag over the front-passenger window and
frost on the windows” while the “outside temperature was
approximately 15 degrees126 After being convicted of two counts of
child endangerment, among other charges, she appealed arguing
that the evidence was insufficient to prove “that she recklessly
created a substantial risk of harm to her grandchildren.”127 In
upholding her conviction, the Spivey court reasoned that:

[She] knowingly took the risk of getting caught and being detained for
her actions, resulting in the children being left unattended in the car
for a potentially unknown amount of time. Ball took the risk that she
could have been put in a room by herself with no way to alert anyone
to the children in the car. And, even though she was able to tell the

knowingly: (1) causes or permits the life or health of a child under the age of 18
to be endangered; or (2) causes or permits a child to be placed in circumstances
that endanger the child’s life or health. . . .

(b) A trier of fact may infer that a child 6 years of age or younger is unattended
if that child is left in a motor vehicle for more than 10 minutes.
720 ILL. CoMP. STAT. 5/12C-5 (2013).
121 See Rudell, 78 N.E.3d at 544.
122 See generally State v. Spivey, No. C-200125, 2021 WL 3234383 (Ohio Ct. App. July
30, 2021); Fernandez v. State, 269 S.W.3d 63 (Tex. App. 2008).
123 See Spivey, 2021 WL 3234383, at *3.
124 Id.
125 Id.
126 Id. at *1, *2.
127 Id. The child endangerment statute under which the defendant was charged did not
contain a specific CLUV provision, but rather provides as follows:

No person, who is the parent, guardian, custodian, person having custody or
control, or person in loco parentis of a child under eighteen years of age or a
mentally or physically handicapped child under twenty-one years of age, shall
create a substantial risk to the health or safety of the child, by violating a duty
of care, protection, or support. It is not a violation of a duty of care, protection,
or support under this division when the parent, guardian, custodian, or person
having custody or control of a child treats the physical or mental illness or defect
of the child by spiritual means through prayer alone, in accordance with the
tenets of a recognized religious body.
OHIO REV. CODE ANN. § 2919.22 (West 2019).
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Target employee about the children, there was no guarantee of how
quickly the police could arrive to extricate the children from the car.
Ball’s behavior demonstrated a heedless indifference to the
consequences of her actions.128

As the court in Spivey noted, 129 a number of factors could explain
why the case ended in tragedy. Given the risks of such outcomes,
it 1s unsurprising why prosecutors move forward with child
endangerment charges against caregivers who engage in crimes
like shoplifting while leaving children unattended in vehicles.130
Indeed, the defendant in Spivey received an arguably light
sentence of 180 days in county jail, largely because the charges
were misdemeanor offenses.’3 But in some jurisdictions,
prosecutors can prosecute CLUV as a felony as illustrated by
Fernandez v. State.132

As in Spivey, the defendant in Fernandez shoplifted from a
Target while she left a fifteen to eighteen-month-old infant in her
care locked in her car.133 When police rescued the child, “[t]he
windows were rolled up; the baby was warm, sweating, and crying;
and the child had a soiled diaper.”134¢ In addition to CLUV charges,
the prosecution sought and obtained a conviction for child
abandonment, a felony charge for which the defendant received a
sentence of incarceration for two years.135 The Texas Court of
Appeals affirmed both of the convictions.136

2. Consequences of CLUV-Related Convictions (n =9, 14.0%)

Nine cases in the sample dealt with the consequences
associated with CLUV convictions.137 These cases primarily

128 Spivey, 2021 WL 3234383, at *3.

129 Id.

130 Whether such prosecutions actually deter others from engaging in such conduct,
however, remains an open question.

131 See Spivey, 2021 WL 3234383, at *2.

132 See Fernandez v. State, 269 S.W.3d 63, 64 (Tex. App. 2008).

133 Id.

134 Id.

135 Id. The court suspended the term of incarceration and in lieu of the incarceration,
released the defendant to community supervision for five years. Id.

136 See infra notes 209—213 and accompanying text.

137 See generally State v. Marques, No. 1 CA-CR 17-0657 PRPC, 2018 WL 1955453 (Ariz.
Ct. App. Apr. 26, 2018) (denying post-conviction relief for a twenty-three-year sentence for
child abuse that was imposed following the death of CLUV); Commonwealth v. Park, No. 671
EDA 2015, 2015 WL 6664841 (Pa. Super. Ct. Oct. 30, 2015) (denying the expungement of a
misdemeanor charge of endangering the welfare of a child); State v. Mendez-Palmas, No. A-
5967-12T4, 2014 WL 5285706 (N.J. Super. Ct. App. Div. Oct. 16, 2014) (affirming the denial
of pretrial intervention/diversion for child neglect); Commonwealth v. Shedden, No. 5633 MDA
2013, 2013 WL 11250371 (Pa. Super. Ct. Nov. 6, 2013) (affirming the imposition of a prison
sentence); State v. Hart, No. M2012-00967-CCA-R3-CD, 2013 WL 1324328 (Tenn. Crim. App.
Apr. 3, 2013) (affirming the imposition of a prison term in lieu of available alternative
sentences); Brehe v. Mo. Dept. of Elementary & Secondary Educ., 213 S.W.3d 720 (Mo. Ct.
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questioned the proportionality of the punishment or attempted to
expunge of the relevant convictions. Overall, the courts did not
take favorably to such claims as evidenced by the fact that
appellate courts in all nine of these cases rejected the appellants’
arguments. State v. Long is illustrative.138

The defendant in Long drove a van for a daycare facility.139
On a day she failed to check that all children were out of the van
when she dropped them off in the morning, a twenty-two-month-
old girl remained in the van for approximately 7.5 hours until she
was found dead in the vehicle at the end of the workday.140 The
defendant pled guilty to the low-level felony of reckless homicide
in exchange for a two-year sentence as a so-called “standard
offender which means that she statutorily could have qualified for
the period of incarceration to be suspended while she was on
probation.141 The trial court denied the alternate sentence, citing
the seriousness of the offense and the need for other daycare
workers to be reminded of what can happen if they abandon their
duty to care for the children under their supervision.142 She
appealed and the Tennessee Court of Criminal Appeals affirmed,
reasoning that:

Generally, to deny probation or another alternative sentence based on
the seriousness of the offense, the offense “as committed, must be
‘especially violent, horrifying, shocking, reprehensible, offensive, or
otherwise of an excessive or exaggerated degree,” and the nature of the
offense must outweigh all factors favoring” an alternative sentence.

We agree with the trial court that the circumstances surrounding this
offense are particularly shocking and reprehensible and that the nature
of the offense outweighs the factors favoring probation or another
alternative sentence. The Defendant pled guilty to reckless homicide
for her participation in circumstances leading to the death
of ... a twenty-two-month-old child. The Defendant was charged with
the responsibility of picking up young children and delivering them to
the daycare center. She clocked out and left on July 21, 1999, while [the

App. 2007) (holding that second-degree child endangerment is not, ipso facto, a crime of moral
turpitude that should result in revocation of a teaching license, but rather must be evaluated
on the facts and circumstance of the underlying event); State v. Long, No. W2000-02773-CCA-
R3-CD, 2001 WL 792624 (Tenn. Crim. App. July 13, 2001) (affirming the imposition of a prison
term in lieu of available alternative sentences); People v. Nicholas, No. 38046, 2008 WL
2369755 (N.Y. City Ct. June 9, 2008) (granting a motion to bar the sealing of a criminal
record); People v. Tyre, No. 39230, 2008 WL 2369753 (N.Y. City Ct. June 9, 2008) (holding
that a criminal record should not be sealed).

138 Long, 2001 WL 792624, at *1.

139 Id.

140 See id.

141 Id.; see also id. at *3 (“A defendant who ‘is an especially mitigated or standard
offender convicted of a Class C, D, or E felony is presumed to be a favorable candidate for
alternative sentencing options in the absence of evidence to the contrary.”) (quoting TENN.
CODE ANN. § 40-35-102(6) (2010)).

142 See id. at *2.
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child] was still strapped into her car-seat. Due to her tender age, the
child was unable to free herself from the car-seat or otherwise remove
herself from the van. Her well-being was entirely dependent upon the
care and attention of others. Because the Defendant did not fulfill her
responsibility of safely delivering [the child] into the daycare center, the
child remained in the stifling hot van for seven and one-half hours,
where she ultimately died from the heat in the van.143

Cases in which defendants sought to seal their convictions or
otherwise expunge their criminal records followed a similar
trajectory insofar as courts cited the seriousness of the offense and
the need to prioritize the safety of children as grounds for denying
such requests—even in cases where the law typically would seal
convictions at a certain level of criminal offense.144 Consider what
the court said in People v. Nicholas:

The decision of whether or not to seal a record under 160.55(1) is based
upon whether or not it is in the interest of justice to do so. There is a
body of jurisprudence dealing with leaving a child alone arising from
criminal and family court decisions that are helpful in deciding how to
apply the “interest of justice” standard in this case where a child was
left unattended in a motor vehicle by the defendant.

The facts admitted to by Ms. Nichols were that she left an eighteen
month old child alone in a vehicle strapped into a car seat on March 16,
2007 at 4:30 p.m. in a public parking lot for over 25 minutes with the
motor running while she had a tanning session.

The Court finds [from] the conduct of the defendant in this case. ..
[that] it was “reasonably foreseeable that extreme harm could come to
a young child” left alone at age 18 months in a car with its motor
running in a public parking lot at dusk on a March evening over twenty
minutes while the defendant attends a tanning session, i.e., sexual
predators, carjacking, carbon monoxide, sudden illness of child.

The Court, then, finds that the interest of society in the safety and
welfare of children by keeping this record unsealed is greater than
society’s interest in relieving the defendant of the “stigma” a public
arrest record entails.145

143 Id. at *4 (quoting State v. Cleavor, 691 S.W.2d 541, 543 (Tenn. 1985)) (citations
omitted).

144 See Commonwealth v. Park, No. 671 EDA 2015, 2015 WL 6664841 (Pa. Super. Ct.
Oct. 30, 2015); People v. Tyre, No. 39230, 2008 WL 2369753 (N.Y. City Ct. June 9, 2008)

145 People v. Nicholas, No. 38046, 2008 WL 2369755, *1, *4, *6 (N.Y. City Ct. June 9,
2008) (citation omitted).
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3. Sufficiency of the Evidence (n = 49, 76.5%)

As previously stated, the majority of cases in the research
sample involved appeals challenging the sufficiency of the
evidence at trial involving violations of CLUV-specific laws,
homicide statutes, or laws criminalizing child endangerment,
neglect, or abuse.146

a. Establishing Risk

One of the most common claims in sufficiency of the evidence
appeals revolved around questions of whether the actions of the
defendants posed significant risks to the well-being of children.
Challenges to the application of child endangerment laws on
vagueness grounds—because they do “not inform the public that
leaving a child in a car unattended constitutes endangering the

146 See State v. Taylor, 491 P.3d 737 (N.M. 2021); Miranda-Cruz v. State, 432 P.3d 746
(Nev. 2018); Allison v. State, No. 661, 2015, 2016 WL 5462439 (Del. Sept. 28, 2016); Dep’t
of Child. & Fams., Div. of Child Prot. & Permanency v. E.D.-O., 121 A.3d 832 (N.J. 2015);
State v. Thompson, 647 S.E.2d 526 (W. Va. 2007); State v. Watchman, 122 P.3d 855 (N.M.
Ct. App. 2005); People v. Maynor, 683 N.W.2d 565 (Mich. 2004); Crisp v. State, 20 S.W.3d
394 (Ark. 2000); State v. Spivey, No. C-200128, No. C-200129, 2021 WL 3234383 (Ohio Ct.
App. July 30, 2021); N.J. Div. of Child Prot. & Permanency v. M.D.G. No. A-5418-18T2,
2020 WL 6880114 (N.J. Super. Ct. App. Div. Nov. 24, 2020); Thedford v. State, No. 05-18-
00884-CR, 2020 WL 5087779 (Tex. App. Aug. 28, 2020); People v. Gibson, No. 5-17-0287,
2020 WL 3403048 (I11. App. Ct. June 18, 2020); Hicks v. State, 262 So. 3d 846 (Fla. Dist. Ct.
App. 2018); Harris v. State, 272 So. 3d 1201 (Ala. Crim. App. 2018); State v. M.M.-P, No.
A-1281-16T4, 2018 WL 3096971 (N.J. Super. Ct. App. Div. June 25, 2018); Ives v. State,
No. 08-16-00026-CR, 2017 WL 3887444 (Tex. App. Sept. 6, 2017); Hannon v.
Commonwealth, 803 S.E.2d 355 (Va. Ct. App. 2017); People v. Rudell, 78 N.E.3d 541 (I1l.
App. Ct. 2017); N.dJ. Div. of Child Prot. & Permanency v. J.D., 148 A.3d 128 (N.dJ. Super. Ct.
App. Div. 2016); N.dJ. Div. of Child Prot. & Permanency v. S.G., No. A-1408-14T4, 2016 WL
3981121, at *2 (N.J. Super. Ct. App. Div. July 26, 2016); Commonwealth v. Boots, No. 297
WDA 2015, 2016 WL 4719711, at *1 (Pa. Super. Ct. June 24, 2016); Commonwealth v.
Faulks, No. 542 MDA 2015, 2015 WL 7076778, at *1 (Pa. Super. Ct. Nov. 12, 2015); People
v. Rhoades, No. 326047, 2015 WL 4507572, at *1 (Mich. Ct. App. July 23, 2015); State v.
Bates, No. E2014-00725-CCA-R3-CD, 2015 WL 1593657, at *1 (Tenn. Crim. App. Apr. 7,
2015); Miller v. Commonwealth, 769 S.E.2d 706, 709 (Va. Ct. App. 2015); Village of
Cuyahoga Heights v. Majors, Nos. 100687, 100689, slip op. at 2 (Ohio Ct. App. July 31,
2014); SM v. State, No. 1108021849, 2012 WL 1560402, at *2 (Del. Fam. Ct. Apr. 4, 2012);
Long v. State, 83 So. 3d 980 (Fla. Dist. Ct. App. 2012); State v. Lewis, 948 N.E.2d 487, 491
(Ohio Ct. App. 2011); Whitfield v. Commonwealth, 702 S.E.2d 590, 591 (Va. Ct. App. 2010);
City of Beachwood v. Hill, No. 93577, 2010 WL 2783140, at *2 (Ohio Ct. App. July 15, 2010);
State v. Hawkins, No. 2008CA 00280, 2009 WL 3155078, at *2 (Ohio Ct. App. Sept. 29,
2009); State v. Hughes, No. 17-09-02, 2009 WL 2488102, at *1 (Ohio. Ct. App. Aug. 17,
2009); State v. Cartulla, No. 2008-1.-133, 2009 WL 1655005, at *2 (Ohio Ct. App. June 12,
2009); State v. Obeidi, 155 P.3d 80, 82 (Or. Ct. App. 2007); Vreeland v. State, No. 13-04-
368-CR, 2006 WL 3028065, at *1 (Tex. App. Oct. 26, 2006); State v. Todd, 183 S.W.3d 273,
275 (Mo. Ct. App. 2005); State v. EJ, No. 0404020249, 2005 WL 3509700, at *1 (Del. Fam.
Ct. Apr. 14, 2005); State v. Sammons, 889 So. 2d 857, 859 (Fla. Dist. Ct. App. 2004); People
v. Gilbert, No. H025418, 2004 WL 2416533, at *2 (Cal. Ct. App. Oct. 29, 2004); Kelly v.
Commonwealth, 592 S.E.2d 353, 355 (Va. Ct. App. 2004); Commonwealth v. Nebel, 795
N.E.2d 609, 612 (Mass. App. Ct. 2003); Millslagle v. State, 81 S.W.3d 895, 897 (Tex. App.
2002); State v. Morton, 741 N.E.2d 202, 205 (Ohio Ct. App. 2000); People v. Kolzow, 703
N.E.2d 424, 426 (I11. App. Ct. 1998); People v. Cenat, 671 N.Y.S.2d 578, 579 (N.Y. Crim. Ct.
1997); People v. Turner, 619 N.E.2d 781, 782-83 (I1l. App. Ct. 1993).
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welfare of a child>—were universally rejected.147 Vagueness
challenges aside, appellate courts nearly always upheld trial court
determinations that leaving children unattended in vehicles
presented risk covered by applicable statutes.148 In fact, many
cases involved determinations that children had been exposed to
significant risk beyond those attendant to exposure to weather
conditions while unattended in vehicles. State v. Obeidi serves as
a good example.149

In Obeidi, the defendant had left her one and three-year-old
children in her SUV.150 She claimed that she did not expect her
children to be in any danger because she planned on being in the
store for a short time to buy diapers.151 Additionally, “she locked the
SUV and turned on the car alarm, and she left the windows
partially open for air circulation.”152 However, she was in the store
for between twenty and thirty minutes, during which time a witness
observed the older child lean out the open window, “pull on the
outside door handle, and nearly fall onto the pavement.”153 Those
facts, as well as concerns that the open window could have allowed
anyone in the high crime area to have taken the children from the
SUV, prompted the witness to call the police who, upon arrival,
found the children “fine” just as the defendant returned to her
vehicle.15¢ The Oregon Court of Appeals affirmed the defendant’s
conviction for child neglect under these facts, reasoning that in
addition to the risks of the toddler falling out of the open window,

147 See State v. Watson, 751 A.2d 1004, 1006 (Me. 2000); see also, e.g., State v.
Ducker, No. 01C01-9704-CC-00143, 1999 WL 160981, at ¥*12—-13 (Tenn. Crim. App. Mar.
25,1999), aff’d, 27 S.W.3d 889 (Tenn. 2000); State v. George, 656 A.2d 232, 233—34 (Conn.
App. Ct. 1995).

148 The court in Watson noted that:

[TThe jury had competent evidence that defendant left his three and one-half
month old baby unattended and lightly clad in an unlocked car for as long as
twenty-five minutes. The car was in a shopping center parking lot in the middle
of winter and the temperature was cold at the time. The jury also heard
defendant’s testimony that he consciously considered as his only options
bringing his daughter into the store and carrying her or putting her in a
shopping cart without a built-in child seat or leaving her in the car. He stated
that he felt she was safest in the car.

From this competent evidence, the jury rationally could have found ... that
defendant consciously disregarded the risks attendant upon leaving the child
unattended in a car under these circumstances; and that defendant’s disregard of
the risk was a gross deviation from the conduct of a reasonable and prudent person.
Watson, 751 A.2d at 1007.

149 See Obeidi, 155 P.3d at 81 n.1.

150 See id. at 81.

151 Id.

152 Id.

153 See id. at 81-82.

154 See id.
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both children faced risks of assault and abduction because they
were left alone in “a busy, high-crime area.”155

b. Proving Mens Rea

The other common argument raised in sufficiency of the
evidence appeals concerned proof of mens rea. A comparison of
three key cases demonstrates how questions of intent typically
present in CLUV cases, especially when caregivers claim to have
forgotten children.156

In both Whitfield v. Commonwealth157 and State v. Taylor,158
daycare workers were charged following the deaths of children
who had been accidentally left in a daycare vehicle. The defendant
in  Whitfield was charged and convicted of involuntary
manslaughter and felony child neglect stemming from the death
of a thirteen-month-old that he left in the daycare van.159 At trial,
he testified in his own defense, admitting that he normally
checked the van, but failed to do so on that particular occasion.160
He also noted:

[t]he daycare had also trained Whitfield to fill out a logbook in the van
to help him keep track of the children he picked up and dropped off at
the daycare. Whitfield did not use the van logbook that day, nor had he
used it for several months beforehand. Instead, Whitfield admitted, he
chose to rely solely on his memory.161

Both charges against Whitfield required proof of criminal
negligence, but the way that level of mens rea is defined under
Virginia law uses language that conflates traditional elements of
recklessness and gross negligence.162 Indeed, case law

155 See id. at 80, 84; see also City of Beachwood v. Hill, No. 93577., 2010 WL 2783140,
at ¥*1-4 (Ohio Ct. App. July 15, 2010) (noting risks similar to those in Obeidi regarding
CLUV when windows are open and the vehicle is in a high-crime area); c¢f. Allison v.
State, No. 661, 2015, 2016 WL 5462439, at *3 (Del. Sept. 28, 2016) (“In addition to the
potential for the children to become dehydrated or overheated [on a hot and humid day],
the children were distressed and crying [and one had even vomited]. Leaving young
children alone in an unlocked car on an extremely hot day could likely cause physical and
mental harm to the children.”).

156 Cases in which courts engaged in statutory interpretation to determine the
requisite mens rea for conviction are not included in this section. See infra text
accompanying notes 256—262.

157 See Whitfield v. Commonwealth, 702 S.E.2d 590, 591-92 (Va. Ct. App. 2010).

158 See State v. Taylor, 491 P.3d 737, 739 (N.M. 2021).

159 Whitfield, 702 S.E.2d at 591-92.

160 Id. at 592

161 Id.

162 See id. at 594. The court cited Noakes v. Commonwealth, 699 S.E.2d 284, 289 (Va.
2010), stating that:

Under Virginia law, criminal negligence occurs ‘when acts of a wanton or willful
character, committed or omitted, show a reckless or indifferent disregard of the
rights of others, under circumstances reasonably calculated to produce injury, or
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paradoxically defines negligence as involving “reckless or
indifferent disregard,” but case law allows for this standard to be
met through an objective standard showing that “the defendant
‘either knew or should have known the probable results of his/her
acts.”163 Applying this confusing standard, the court reasoned that
the defendant in Whitfield had not experienced a “momentary,
inadvertent act of ordinary negligence,” but rather had exhibited
a “pattern of reckless indifference” by failing to check the van and
not using safeguards like his logbook or the one inside the daycare
used to check children in and out.164

By comparison, State v. Taylor involved a miscommunication
between two daycare workers.165 In that case, the defendants left
two children unattended in hot cars for roughly two hours and
forty minutes when the outdoor temperature was ninety-one
degrees Fahrenheit.166 One child died and the other suffered
significant neurological injuries, leading to charges of child abuse
resulting in great bodily harm by reckless disregard167 and child
abuse resulting in death by reckless disregard.168 Both defendants
argued that “because they were not aware that the children were
left in the vehicle, they could not have consciously disregarded the
risk of leaving the children in the car,” which is the traditional
standard for recklessness.169 The Supreme Court of New Mexico
agreed with the defendants that a substantial question existed
about the sufficiency of the evidence and, therefore, ordered their
release during the pendency of their appeal.170

In State v. Thompson, a father was convicted of felony child
neglect resulting in death after his two-year-old died as a result of
being left in the family car for four hours on a day when outside
temperatures exceeded eighty degrees Fahrenheit.171 After a
largely sleepless night because the child had a fever and kept his
parents up all night, the defendant awoke at 3:00 AM to find his
trailer home flooding due to heavy rains.172 He carried his child to
his car and then drove to various locations until the waters

which make it not improbable that injury will be occasioned, and the offender
knows, or is charged with the knowledge of, the probable result of his or her acts.
Id. (internal citations and quotation marks omitted).

163 Id.

164 Id. at 594-95.

165 See Taylor, 491 P.3d at 739.

166 Id.

167 See id. (citing N.M. STAT. ANN. § 30-6-1(D)—(E) (2009)).

168 See id. (citing N.M. STAT. ANN. § 30-6-1(D), (F) (2009)).

169 Id. at 743 (citing MODEL PENAL CODE § 2.02(2)(c) (AM. L. INST. 1985)).

170 Id. at 745. An appeals court had affirmed the defendants’ convictions, but the state
high court granted certiorari and the case remains pending as of this writing. See generally
State v. Taylor, 493 P.3d 463 (N.M. Ct. App. 2021), cert. granted, 504 P.3d 533 (N.M. 2021).

171 State v. Thompson, 647 S.E.2d 526, 528 (W. Va. 2007).

172 Id.
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receded.173 They returned home in the mid-morning. After making
it home, the defendant left the boy in the car and went into the
trailer to change into dry clothes.174¢ He maintained that he left the
child “in the car because it was still raining,” the child was still
running a fever, and the electricity was out.17”5 He claimed that
once inside, “he collapsed into sleep unintentionally by reason of
physical exhaustion and did not wake up until he heard the
restoration of electric power,” at which point the boy had been in
the car for four to five hours.176 The Supreme Court of Appeal of
West Virginia affirmed his conviction and his indeterminate
sentence of three to fifteen years imprisonment, largely because
the mens rea for the offense was lower than recklessness or even
gross negligence.1’7 Indeed, the jury had been instructed in
accordance with a statutory definition of “neglect” that “means the
unreasonable failure by a parent, guardian or custodian of a minor
child to exercise a minimum degree of care to assure the minor
child’s physical safety or health.”178 Applying what amounts to a
negligence standard, the court concluded:

the evidence was there for the jury to conclude that the appellant
contributed to the circumstances which led, inexorably, directly to [his
son] Luke’s death from hyperthermia. The death was foreseeable. The
appellant was aware of his own exhaustion from being up the entire
night, and he knew that he was the only adult present to take
responsibility for Luke. He could have carried Luke and the car seat
into the trailer. Moreover, according to the State, the appellant
entered the trailer to wait for [the child’s mother to] return, rather
than simply to change clothes.179

The Thomson case demonstrates that when a caregiver
accidentally leaves their child unattended in a vehicle for what
might seem perfectly understandable reasons, such actions may
result in felony criminal liability, depending on the mens rea
requirements in a jurisdiction.

173 Id.

174 Id.

175 Id.

176 Id. at 528-29.

177 Id. at 529, 534. The court relied on statute in noting:

If any parent, guardian or custodian shall neglect a child under his or her care,
custody or control and by such neglect cause the death of said child, then such
parent, guardian or custodian shall be guilty of a felony and, upon conviction
thereof, shall be fined not less than one thousand dollars nor more than five
thousand dollars or committed to the custody of the Division of Corrections for not
less than three nor more than fifteen years, or both such fine and imprisonment.
Id. (quoting W. VA. CODE § 61-8D-4a(a) (1997)).
178 Id. at 533; W. VA. CODE § 61-8D-1(7) (1988).
179 Id. at 534.
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4. Statutory Construction or Constitutionality (n = 6, 9.4%)

Six cases in the research sample involved questions of the
meaning of purportedly ambiguous language in applicable
statutes, or challenges to the constitutionality of the laws or the
ways in which they were being applied in a specific case.180 Most
of these cases involve questions of statutory interpretation, the
resolution of which impacted defendants who had been charged
under such provisions.

a. What Intent Is Required?

Some state laws clearly identify the level of mens rea that the
prosecution must establish for a CLUV-related conviction.18!
Other state laws, however, are ambiguous, which has necessitated
courts to clarify what level of mens rea, if any, is a required
element of such offenses. Consider Michigan’s statute:

A person who is responsible for the care or welfare of a child shall not
leave that child unattended in a vehicle for a period of time that poses an
unreasonable risk of harm or injury to the child or under circumstances
that pose an unreasonable risk of harm or injury to the child.182

In People v. Haveman, Michigan charged the defendant with
violating this law.183 The defendant in the case “parked her car in
a Walmart parking lot and went inside to shop for one hour,
leaving her three and five-year-old children and two dogs inside
the vehicle with one window rolled down.”184¢ An employee saw the
children in the car and notified police who, in turn, arrested the
mother.185 At her trial for two counts of violating the CLUV law
quoted above, she asserted that the statute required proof of
specific intent, while the prosecution countered it needed only to
prove general intent.18 The court, however, reasoned that because
the statute is silent with respect to the requisite mens rea, the
CLUV offense carried strict liability. The defendant sought
interlocutory review, which the Michigan Court of Appeals

180 See generally Shouse v. Commonwealth, 481 S.W.3d 480 (Ky. 2015); People v.
Maynor, 683 N.W.2d 565 (Mich. 2004); People v. Haveman, 938 N.W.2d 773 (Mich. Ct. App.
2019); Fernandez v. State, 269 S.W.3d 63 (Tex. App. 2008); People v. Jordan, 843 N.E.2d
870 (I1l. 2006); State v. Ducker, No. 01C01-9704—-CC-00143, 1999 WL 160981 (Tenn. Crim.
App. Mar. 25, 1999), affd, 27 S.W.3d 889 (Tenn. 2000).

181 E.g., CONN. GEN. STAT. ANN. § 53-21a(a)—(d) (2012) (knowingly); NEB. REV. STAT.
ANN. § 28-710(2)(b) (1992) (knowingly, intentionally, or negligently); NEV. REV. STAT. ANN.
§ 202.485(1) (2005) (knowingly and intentionally); TENN. CODE ANN. § 55-10-803(a) (2007)
(knowingly); TEX. PENAL CODE ANN. § 22.10(a) (1994) (intentionally or knowingly); UTAH
CODE ANN. § 76-10-2202(2)(a) (2011) (intentionally, recklessly, knowingly, or with criminal
negligence); WASH. REV. CODE ANN. § 46.61.685(1) (2004) (willfully).

182 MICH. COMP. LAWS ANN. § 750.135a(1) (2009).

183 Haveman, 938 N.W.2d at 776.

184 Id.

185 Id.

186 Id.
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granted.187 After noting that “strict liability is disfavored” for
criminal offenses, the court concluded the offense required mens
rea, but only of general intent.188 The court reasoned that most
other child welfare offenses under Michigan law required proof of
mens rea.1%9 The court also contended that the punishments—
which ranged from up to ninety-three days in jail and up to a $500
fine if a child sustained no injuries, to between ten to fifteen years
in prison and $5,000 to $10,000 in fines if a child was seriously
injured or died—also weighed in favor of interpreting the statutory
intent as requiring proof of mens rea.19

b. The Effect of Potentially Overlapping Statutes

Recall that Shouse v. Commonwealth illustrated how a
defendant’s use of drugs or alcohol might cause prosecutors to view
a CLUV incident as warranting moving forward with charges.191
With that decision having been made, prosecutors secured three
convictions in Shouse—one for wanton murder, one for second-
degree criminal abuse, and another for first-degree wanton
endangerment.192 One of the key questions on appeal concerned
the propriety of the wanton murder conviction.193

Kentucky does not have a specific statute targeting CLUV,
generally. But the state did amend 1its second-degree
manslaughter statute to include a provision aimed at deaths which
occur as a result of CLUV:

(1) A person is guilty of manslaughter in the second degree when he
wantonly causes the death of another person, including but not limited
to situations where the death results from the person’s:

(a) Operation of a motor vehicle;

187 Id.

188 See id. at 779, 782. The court noted that the CLUV law could not be properly
considered a public welfare offense since that type of crime curtails conduct that runs
“contrary to the interest of public safety,” such as those “dangers caused by ‘the industrial
revolution, increased traffic, the congestion of cities, and the wide distribution of goods.”
Id. at 781 (internal citations omitted).

189 See id. at 779-81.

190 See id. at 781-82; see also People v. Maynor, 683 N.W.2d 565, 569 (Mich. 2004)
(holding that when CLUYV results in the death of a child and the defendant is charged with
first degree child abuse, the prosecution must prove “not only that defendant intended to
[commit the act], but also that . . . defendant intended to cause serious physical harm or . . .
knew that serious physical harm would be caused [by the act]”); see also id. (“A person is
guilty of child abuse in the first degree if the person knowingly or intentionally causes
serious physical harm or serious mental harm to a child. Child abuse in the first degree is
a felony punishable by imprisonment for not more than 15 years.”) (quoting MICH. COMP.
LAWS ANN. § 750.136b(2) (West 2022)).

191 See Shouse v. Commonwealth, 481 S.W.3d 480, 482-83 (Ky. 2015); see also supra
notes 110-115 and accompanying text.

192 Shouse, 481 S.W.3d at 482-83.

193 Id. at 483.
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(b) Leaving a child under the age of eight (8) years in a motor
vehicle under circumstances which manifest an extreme
indifference to human life and which create a grave risk of death
to the child, thereby causing the death of the child.194

As the statutory language makes clear, wanton conduct is an
element of the offense. However, that same element is part and
parcel of wanton murder under Kentucky law, which provides that
a person commits murder under circumstances when he, she, or
they “wantonly engages in conduct which creates a grave risk of
death to another person and thereby causes the death of another
person.”19 The latter provision, which parallels the common law
depraved heart murder rule, creates liability for an unintentional
death that results from grossly reckless conduct—the conscious
disregard of a known risk of death or serious injury to another
person under circumstances manifesting an extreme indifference
to the value of human life.196 In Shouse, prosecutors sought and
obtained a conviction for wanton murder, a more serious offense
than second-degree manslaughter.197 On appeal, the Supreme
Court of Kentucky set aside the wanton murder charge, reasoning
that the language included in the amendments to the second-
degree manslaughter statute evidenced legislative intent that an
unintentional death resulting from leaving a child age eight or
younger in a vehicle, “under circumstances which manifest an
extreme indifference to human life and which create a grave risk
of death to the child,” constitutes manslaughter in the second
degree, not murder.198

The court in Shouse also vacated the defendant’s wanton
endangerment charge because that offense requires conduct
“manifesting extreme indifference to the value of human life.”199
The court reasoned as follows:

There is a clear distinction between driving, even under the influence
of drugs and in a vehicle with a spare donut tire on the car, and leaving
a child abandoned in a car overnight to die. And no harm came from her
driving at that point, so it is difficult to say that there was a substantial
danger of death or serious physical injury. Otherwise, driving with a

194 See KY. REV. STAT. ANN. § 507.040(1) (2000). The court in Shouse quoted from
treatise to emphasize that the legislature had amended the second-degree manslaughter
statute “to provide explicitly for homicide coverage of the situation where a person leaves a
child under 8 years of age in a motor vehicle and in so doing causes its death.” Shouse, 481
S.W.3d at 483 (quoting ROBERT G. LAWSON & WILLIAM H. FORTUNE, KENTUCKY CRIMINAL
LAW § 8.4(a), at 31 (Supp. 2006)).

195 KY. REV. STAT. ANN. § 507.020(1)(b) (1984).

196 See KY. REV. STAT. ANN. § 507.020 cmt. (Ky. Crime. Comm’n. 1974) (citing MODEL
PENAL CODE § 201.2 cmt. 2 (AM. L. INST., Tentative Draft No. 9, 1959)).

197 Shouse, 481 S.W.3d at 482—-83.

198 Id. at 482-88.

199 Id. at 489.
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donut tire replacing a flat to get home from a dinner where one had
consumed a glass of wine would per se be first-degree wanton
endangerment. Certainly a possibility of injury existed, but further
proof of the degree of danger is necessary for the higher offense.200

In State v. Ducker, the defendant was charged with two counts
of first degree murder, stemming from the deaths of her thirteen-
month-old and twenty-three-month-old children.201 She contended
that she did not intend to kill her children, but the state’s murder
statute allowed for a first-degree murder conviction for the
unintentional death of a child resulting from aggravated child
abuse or aggravated child neglect.202 A jury acquitted her on the
first-degree murder charges, but convicted her of two counts of
aggravated child abuse.203 On appeal, she attacked the latter
conviction on the grounds that it could not be a lesser included
offense of murder, primarily because aggravated child abuse
requires a higher level of mens rea than the recklessness or gross
recklessness for an unintentional homicide.204 The court rejected
her argument and concluded that a lesser included offense analysis
was misplaced because the state also recognizes that “a lesser grade
or class of the charged offense[,]” even with different elements,
statutorily satisfies the requirements of lesser included offenses:205

Tennessee law recognizes two types of lesser offenses that may be
included in the offense charged in an indictment and, may, therefore,
form the basis for a conviction: a lesser grade or class of the charged
offense and a lesser included offense. The two, though similar, are not
synonymous. An offense is “lesser included” in another “if the elements

200 Id. (emphasis omitted).

201 State v. Ducker, No. 01C01-9704-CC-00143, 1999 WL 160981, at *1 (Tenn. Crim.
App. Mar. 25, 1999), affd, 27 S.W.3d 889 (Tenn. 2000).

202 Ducker, 1999 WL 160981, at *5; TENN. CODE ANN. § 39-13-202(a)(2) (1994).

203 Ducker, 1999 WL 160981, at *14. Child abuse, neglect, or endangerment becomes
aggravated under Tennessee law when, among other factors, the underlying conduct
results in serious bodily injury to a child. TENN. CODE ANN. § 39-15-402(a)(1) (1989). The
non-aggravated forms of child abuse and neglect require knowledge as their requisite
levels of mens rea:

(a) Any person who knowingly, other than by accidental means, treats a child
under eighteen (18) years of age in such a manner as to inflict injury commits a
Class A misdemeanor; provided, however, that, if the abused child is eight (8)
years of age or less, the penalty is a Class D felony.
(b) Any person who knowingly abuses or neglects a child under eighteen (18)
years of age, so as to adversely affect the child’s health and welfare, commits a
Class A misdemeanor; provided, that, if the abused or neglected child is eight (8)
years of age or less, the penalty is a Class E felony.
(c)(1) A parent or custodian of a child eight (8) years of age or less commits child
endangerment who knowingly exposes such child to or knowingly fails to protect
such child from abuse or neglect resulting in physical injury or imminent danger
to the child.
TENN. CODE ANN. § 39-15-401(a)—(c)(1) (West 2022).
204 Ducker, 1999 WL 160981, at *14.
205 See id.
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of the greater offense, as those elements are set forth in the indictment,
include but are not congruent with, all the elements of the lesser.”
However, a lesser “grade or class” of offense is established by the
legislature and is determined simply by reading the statutory provisions.

Necessarily included within the offense of aggravated child abuse. . . is
the offense of child abuse and neglect. . . . [The murder statute] provides
that, if fairly raised by the evidence, child abuse is a lesser offense of first
degree murder. This provision, despite the appellant’s assertions, is
necessarily encompassed within the aggravated child abuse statute.
Accordingly, we hold that, in the present case, aggravated child abuse is
a lesser included offense of first degree murder. . . .206

As the summaries of Shouse and Ducker should make clear, the
cases centered on questions of different levels of potential liability
in the wake of a CLUYV incident causing the death of a child. Other
cases involved similar questions with regard to the level of liability
that should attach for child endangerment, child abuse, or child
neglect when a child is rescued before conditions in a vehicle lead to
the child’s death. Recall, for instance, State v. Fernandez, a case in
which the defendant shoplifted while she left an infant unattended
in her locked car.207 In addition to the CLUV charges discussed
previously,208 the Texas Court of Appeals also affirmed a conviction
on the defendant’s child abandonment charges over the defendant’s
challenge that the felony count of child abandonment and the
misdemeanor CLUV charge were in pari materia (on the same
subject).209 The court quoted both statutes:

The child abandonment statute provides, “A person commits an offense
if, having custody, care, or control of a child younger than 15 years, he
intentionally abandons the child in any place under circumstances that
expose the child to an unreasonable risk of harm.” The other statute at
issue in this case provides, “A person commits an offense if he
intentionally or knowingly leaves a child in a motor vehicle for longer
than five minutes, knowing that the child is (1) younger than seven
years of age; and (2) not attended by an individual in the vehicle who is
14 years of age or older.”210

The court determined that the two statutes were not in pari
materia because the felony child abandonment charge could only
be committed “by a person having custody, care, or control of a
child,” whereas the misdemeanor CLUV offense could be
“committed by anyone.”211 Moreover, the two offenses differ with
respect to essential elements, with the felony requiring proof of

206 Id. (citations omitted) (quoting State v. Trusty, 919 S.W.2d 305, 310 (Tenn. 1996)).

207 See Fernandez v. State, 269 S.W.3d 63, 64 (Tex. App. 2008).

208 See supra notes 132—136 and accompanying text.

209 See Fernandez, 269 S.W.3d at 66—67 (first quoting TEX. PENAL CODE ANN. § 22.041(b)
(1993) (child abandonment); and then TEX. PENAL CODE ANN. § 22.10(a) (1984) (CLUV)).

210 Id. at 66 (citations omitted).

211 Id. at 67.
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exposure to some risk of unreasonable harm, whereas the CLUV
offense does not.212 Thus, the two statutes need not be considered
together and, therefore, separate convictions were appropriate.213

c. Impermissible Statutory Presumptions

One case in the research sample raised an interesting issue
about the limits of CLUV statutes’ evidentiary presumptions. In
People v. Jordan, the defendant had left his daughter in his car in
sub-freezing temperatures while he went to go buy college
textbooks.214 A security officer at the university heard the baby
crying and proceeded to contact the proper emergency
authorities.215 Jordan was ultimately convicted under the Illinois
child endangerment statute, which contains a specific provision
relating to leaving a child unattended in a vehicle for ten minutes
or longer.216 The key issue in the case concerned the wording of a
subsection of the statute, which provided for a “rebuttable
presumption that a person committed the offense if he or she left
a child 6 years of age or younger unattended in a motor vehicle for
more than 10 minutes.”217 The defendant argued this provision
was unconstitutional because it operated to create a mandatory
presumption of guilt.218 The U.S. Supreme Court previously held
that conclusive presumptions and mandatory rebuttal
presumptions that shift the burden of persuasion to the defendant
are unconstitutional because they contravene the presumption of
innocence.219 Additionally, Illinois case law had established the
same holding with respect to mandatory rebuttable presumptions
that shift the burden of production to the defendant.220 In light of
these facts, the court in Jordan declared that portion of the statute
unconstitutional.221 Had that subsection of the statute been

212 See id.

213 See id. at 68.

214 People v. Jordan, 843 N.E.2d 870, 873-74 (I1l. 2006).

215 Id. at 873.

216 Id. at 872—73 (quoting 720 ILL. COMP. STAT. ANN. 5/12-21.6 (West 2002)). For the
text of the statute, see supra note 120.

217 Jordan, 843 N.E.2d at 872-73 (quoting 720 ILL. COMP. STAT. ANN. 5/12-21.6(b)
(West 2002)).

218 See id. at 876.

219 See id. at 876-77 (citing Sandstrom v. Montana, 442 U.S. 510, 521-23 (1979)).

220 Id. at 877 (citing People v. Watts, 692 N.E.2d 315, 323 (Ill. 1998)). The court in
Watts reasoned:

A production-shifting presumption places a burden on the defendant to come
forward with a certain quantum of evidence to overcome the presumption. If the
defendant does not satisfy that burden, the judge is required, in effect, to direct
a verdict against the defendant on the element which is proved by the use of the
presumption. This result conflicts with the longstanding rule that a verdict may
not be constitutionally directed against a defendant in a criminal case.
Watts, 692 N.E.2d at 323.
221 Jordan, 843 N.E.2d at 879.
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permitted to stand, unless the defense submitted evidence to the
contrary, it could have had the effect of requiring the trier-of-fact
to accept that a child had been left in a vehicle unattended for ten
minutes or more. The court severed that unconstitutional
provision and concluded that even in the absence of any
presumption, there was still sufficient evidence to support a
conviction for child endangerment:

[A] rational trier of fact could have found that defendant knowingly
endangered his infant daughter’s life or health by leaving her
unattended in his vehicle. Several factors bear upon that determination
including the setting where the vehicle was parked, the weather
conditions [a windy day when the outside air temperature was in the
twenties], and the amount of time defendant left his daughter alone in
the vehicle [as long as forty minutes].222

As a result of this finding, the court remanded the case for retrial—
aresult that is permissible since retrial of defendants after a finding
of sufficient evidence of guilt does not violate double jeopardy.223

IV. DISCUSSION

We consider one of our null findings to be among the most
interesting results in our study, namely that the circumstances
under which a CLUV incident occurred was not a statistically
significant predictor of case outcome. Put differently, on the whole,
courts did not treat cases where a child was forgotten in a vehicle
any differently than they did when a child was knowingly left
unattended in a vehicle. Given the lack of difference in case
outcomes across these two factual predicate situations, it seems
imperative to raise more awareness about the dangers of CLUV.
We summarize several ways to do that without resorting to the use
of criminal law in Part IV.B.224 In this subsection, we discuss the
significant finding from our quantitative and qualitative analyses.

A. Effectiveness of Formal Social Control Via Criminal Laws

Overall, it is difficult to ascertain the effectiveness of laws to
reduce the incidence of CLUV because, as the analyses of the cases
in the research sample demonstrate, the overwhelming majority of
cases in which cases are prosecuted involve more extreme

222 Id. at 877, 879. For other cases assessing risk, see supra notes 147-155. The court
also noted that the child faced other risks beyond those associated with the weather:
[I]t is an unfortunate fact of modern urban life that the more populated the area,
the greater the likelihood that some ill will befall a young child who is left
unattended in a public place. A young child unattended in a public setting is
easy prey for social predators who may happen by.
Jordan, 843 N.E.2d at 879.
223 Id. at 881 (citing, inter alia, People v. Placek, 704 N.E.2d 393, 396-97 (I1l. 1998)).
224 See infra notes 238-262 and accompanying text.
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situations, typically those in which children either died or sustained
serious injuries. By contrast, cases in which charges were filed for
CLUV when children were timely recused were far less represented
in the research sample. So, it may be that laws targeting CLUV are
having some effect. After all, there is no way to gauge whether fewer
children are actually being left in vehicles either knowingly or
accidentally if the children survive without sustaining injuries.
Certainly, such incidents would not be reflected in databases like
those maintained by No Heat Stroke, which only tracks pediatric
vehicular heatstroke cases.225 Still, the qualitative data analyses in
the present study suggest that some laws are operating as
presumably intended and others require some modifications.

Shouse v. Commonuwealth is one of the cases that perhaps best
illustrates the potential efficacy of a well-implemented CLUV law,
even though it only applies to child fatalities rather than a broad
range of CLUV situations.226 The judicial analysis of the Kentucky
law at issue in Shouse suggests that legislators realized traditional
avenues for prosecuting child deaths are often overly punitive,
especially toward parents grieving the unintentional deaths of their
children. As interpreted by the Kentucky Supreme Court, the state
CLUV law provides a mechanism to impose criminal liability for
caregivers’ recklessness while also applying less severe punishment
than would be applicable for other types of unintentional homicides
resulting from grossly reckless conduct.227 This was done perhaps
out of a recognition that caregivers, especially those who are
parents, likely experience intense guilt and continuous grief when
children die as a result of their own behavior.228

By contrast to the way the CLUV homicide law in Kentucky
operates in the wake of the Shouse decision, it appears that the
CLUYV provisions in the laws of some other states could be amended
for clarity. The results also suggest that improvements are needed
with regard to the way such cases are handled. Two notable findings
about final case outcomes on appeal support these conclusions.

First, there were statistically significant differences in the
prevailing parties across the types of issues being considered in
each case. Perhaps due to the sympathy for child victims and moral
outrage for caregivers whose conduct caused injuries or death to

225 See supra notes 34—-46 and accompanying text.

226 See Shouse v. Commonwealth, 481 S.W.3d 480, 489 (Ky. 2015).

227 Id. at 484.

228 See Ashley Fantz, After Leaving a Child in a Car, ‘That Pain . . . Never Goes Away,”
CNN (Jan. 6, 2015, 8:06 PM), http://www.cnn.com/2014/07/03/us/hot-car-deaths/index.html
[http://perma.cc/88GH-MR5U].
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those victims,229 courts in the research sample unanimously
affirmed lower-court sentences, including those in which sentencing
judges (1) opted against diversion programs for which defendants
were eligible,230 (2) imposed incarceration terms rather than
probation when the latter was available,231 and (3) imposed longer
terms of incarceration than those in presumptive sentencing
ranges.232 Additionally, judges denied requests in all cases where
defendants sought to seal or expunge CLUV-related convictions.233
However, the fact that defendants were successful in twice as many
cases as prosecutors when raising issues of statutory construction
supports the idea of rewriting some states’ CLUV laws with more
precision. Such CLUV laws can be made more precise by either
clarifying the meaning of mens rea23¢ or better delineating how
CLUYV laws work in conjunction with other criminal laws—without
violating double jeopardy and associated principles.235

Second, the success rate for appeals on the sufficiency of the
evidence claims suggests that the processing of CLUV cases may
need improvement. Even though the majority of cases in which the
appellant raised a sufficiency of the evidence claim ultimately
resulted in an outcome favoring the prosecution, the 32.6% reversal
rate for these claims in the research sample is quadruple the
national reversal rate of 8.1% for all other crimes.236 This finding

229 See, e.g., Tom Geoghegan, Hot Car Deaths: The Children Left Behind, BBC NEWS
(July 22, 2014), http://www.bbc.com/news/magazine-28214266 [http://perma.cc/SWV6-
QKTW] (reporting that “[t]he response to these kinds of cases is commonly vitriolic” and
quoting a father whose actions in a CLUV incident caused his seventeen-month-old child’s
death as saying that people “want[ed] to crucify [him] for what [he] did and that [he] was
one of those people before it happened to [him]”); see also Gouveia, supra note 7;
Washabaugh, supra note 7, at 201. Such emotions might also explain why the age of the
children left unattended in vehicles was significantly related to case outcome. Very young,
helpless children are particularly sympathetic victims. CLUV incidents involving them,
therefore, might impact triers-of-fact during verdict deliberations, as well as appellate
judges when reviewing both the sufficiency of the evidence and the propriety of sentences.

230 E.g., State v. Mendez-Palmas, No. A-5967-12T4, 2014 WL 5285706, at *3 (N.dJ.
Super. Ct. App. Div. Oct. 16, 2014).

231 E.g., Commonwealth v. Shedden, No. 533 MDA 2013, 2013 WL 11250371, at *2-3
(Pa. Super. Ct. Nov. 6, 2013); State v. Hart, No. M2012-00967-CCA-R3-CD, 2013 WL
1324328, at *6-7 (Tenn. Crim. App. Apr. 3, 2013); State v. Long, No. W2000-02773-CCA-
R3-CD, 2001 WL 792624, at *5—6 (Tenn. Crim. App. July 13, 2001).

232 E.g., State v. Marques, No. 1 CA-CR 17-0657 PRPC, 2018 WL 1955453, at *1-2
(Ariz. Ct. App. Apr. 26, 2018).

233 E.g., Commonwealth v. Park, No. 671 EDA 2015, 2015 WL 6664841, at *4-5 (Pa.
Super. Ct. Oct. 30, 2015); People v. Nicholas, No. 38046, 2008 WL 2369755, at *6—7 (N.Y.
City Ct. June 9, 2008); People v. Tyre, No. 39230, 2008 WL 2369753, at *5 (N.Y. City Ct.
June 9, 2008).

234 See, e.g., People v. Maynor, 683 N.W.2d 565, 567-69 (Mich. 2004); People v.
Haveman, 938 N.W.2d 773, 782 (Mich. Ct. App. 2019).

235 See, e.g., Fernandez v. State, 269 S.W.3d 63, 68 (Tex. App. 2008); State v. Ducker,
No. 01C01-9704-CC-00143, 1999 WL 160981, at *18-19 (Tenn. Crim. App. Mar. 25, 1999),
aff'd, 27 S.W.3d 889 (Tenn. 2000).

236 See WATERS ET AL., supra note 105, at 6 fig.3.
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reinforces the notion that CLUV cases can be complex, especially
when caregivers clearly did not intend or desire any harm to their
children. But it also suggests that prosecutors may move forward
with cases where the facts do not necessarily support the charges.
Whether due to outrage over unnecessary deaths of children, moral
condemnation about caregivers’ use of drugs or alcohol or
engagement in criminal activities, the desire to use CLUV cases as
examples for general deterrence purposes, or a combination of these
reasons and, perhaps, other reasons not mentioned, the high
reversal rate of CLUV-related convictions on appeal suggests either
an overcharging or undervaluation of case facts.237

B. Alternative Social Controls

Volumes of research strongly indicate that informal social
controls are often more effective mechanisms for changing
behavior than are formal social controls.238 Indeed, “[e]mpirical
evidence on the deterrent effects of punishment remains
speculative and inconclusive, and the ability of formal punishment
alone to deter crime appears to be quite limited.”239 By contrast:

informal social controls have proven to be effective in curtailing juvenile
delinquency; reducing illicit drug cultivation, distribution, and use;
reducing alcohol abuse; reducing domestic violence; reducing the
incidence of driving under the influence; increasing worker productivity;
and even helping to reduce recidivism among sex offenders.240

Given that most CLUV-related injuries or deaths occur
accidentally, there is a strong argument that formal social controls
cannot deter the underlying behaviors—especially when caregivers
forget children in vehicles. But informal social controls can play an
important role in raising awareness about the risks of knowingly
leaving children unattended in vehicles. Additionally, other styles
of social control and technology hold promise for raising awareness
to reduce the incidence of forgetting children in vehicles.

237 See, e.g., State v. Taylor, 491 P.3d 737, 745 (N.M. 2021).

238 See, e.g., JOHN BRAITHWAITE, CRIME, SHAME AND REINTEGRATION 12, 69—70
(1989); John H. Laub & Robert J. Sampson, Understanding Desistance from Crime, in 28
CRIME AND JUSTICE: A REVIEW OF RESEARCH 1 (Michael Tonry ed., 2001); Ruth Xiaoru
Liu, The Moderating Effects of Internal and Perceived External Sanction Threats on the
Relationship Between Deviant Peer Associations and Criminal Offending, 4 W.
CRIMINOLOGY REV. 191, 192 (2003).

239 Jeffery Fagan & Tracey L. Meares, Punishment, Deterrence and Social Control: The
Paradox of Punishment in Minority Communities, 6 OHIO ST.dJ. CRIM. L. 173, 181-82 (2008).

240 Henry F. Fradella & Marcus A. Galeste, Sexting: The Misguided Penal Social
Control of Teenage Sexual Behavior in the Digital Age, 47 CRIM. L. BULL. 438 (2011)
(citations omitted).
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1. Public Service Campaigns

In a recent study of parental attitudes concerning pediatric
vehicular heatstroke, nearly one out of four parents reported
having left their children unattended in vehicles, many of whom
were unaware of the associated dangers.241 This finding suggests
that we need more media and other public service campaigns to
teach people about the risks of CLUV so that caregivers might
better understand those risks—even for brief periods of time or on
days when they perceive the weather to be mild.

Such educational ventures could take several forms. Law
enforcement agencies and schools could advertise about CLUV
dangers.242 Mass media—including television, radio, magazines,
billboards, and social media platforms—could warn about the
dangers of CLUV in public service announcements (like the ones
created by Kids and Car Safety and the National Highway Traffic
Safety Administration’s “Where’s Baby? Look Before You Lock”
campaign)243 in much of the same ways they have done for
decades to raise awareness about the dangers of driving while
impaired.24 Similarly, driver education programs could include
modules on CLUV, just as they do for driving while impaired.245
Such campaigns should be consistent with Williams and

241 See Fatimah S. Alowirdi, Shaikhah A. Al-harbi, Omer Abid, Omar S. Aldibasi &
Jamil F. Syed, Assessing Parental Awareness and Attitudes Toward Leaving Children
Unattended Inside Locked Cars and the Risk of Vehicular Heat Strokes, 7 INT'L J.
PEDIATRICS & ADOLESCENT MED. 93, 95 (2020).

242 Consider, for example, the types of infographics that fire and police departments
created and distributed after California enacted Kaitlyn’s Law. See, e.g., Kaitlyn’s Law,
ORANGE COUNTY FIRE AUTH., http://legacy.cityofirvine.org/civica/inc/displayblobpdf2.asp?
BlobID=10266 [http://perma.cc/77U4-2LLW] (last visited Aug. 5, 2022); Kaitlyn’s Law:
Never Leave a Child Alone in a Car, Not Even for a Minute, RIVERSIDE POLICE DEP'T,
http://riversideca.gov/rpd/sites/riversideca.gov.rpd/files/images/KL-Infographic.png
[http://perma.cc/R35J-LWRR] (last visited Aug. 5, 2022).

243 NHTSA Reminds Parents to “Look Before You Lock,” NAT'L HIGHWAY TRAFFIC
SAFETY ADMIN. (Apr. 27, 2022), http://www.nhtsa.gov/press-releases/nhtsa-reminds-
parents-look-before-you-lock [http://perma.cc/99X3-BQKY]; Public Service Announcements
(PSAs), Kips & CAR SAFETY, http://www.kidsandcars.org/media/public-service-
announcements-psas/ [http://perma.cc/VP6W-VKGR] (last visited Aug. 5, 2022).

244 Numerous studies report that such campaigns reduce alcohol-impaired driving.
E.g., John P. Murry, Jr., Antonie Stam & John L. Lastovicka, Evaluating an Anti-Drinking
and Driving Advertising Campaign with a Sample Survey and Time Series Intervention
Analysis, 88 J. AM. STAT. ASS'N 50, 50, 55-56 (1993); Kimberly P. Whittam, William O.
Dwyer, Patricia W. Simpson & Frank C. Leeming, Effectiveness of a Media Campaign to
Reduce Traffic Crashes Involving Young Drivers, 36 J. APPLIED SOC. PSYCH. 614, 615-16,
625 (2006). Also, at least one study found that increased volumes of drinking and driving
public service announcements were associated with statistically significant decreases in
alcohol-related traffic fatalities. See Jeff Niederdeppe, Rosemary Avery & Emily N. Miller,
Alcohol-Control Public Service Announcements (PSAs) and Drunk-Driving Fatal Accidents
in the United States, 1996-2010, 99 PREVENTIVE MED. 320, 320-24 (2017).

245 E.g., What Is Kaitlyn’s Law?, DRIVERS Epuc. USA,
http://www.driverseducationusa.com/resources/kaitlyns-law/ [http://perma.cc/FQ6C-
B9AG] (last visited Aug. 5, 2022).
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Grundstein’s recommendations to target common misperceptions
and reduce caretakers’ cognitive dissonance.246

2. Technology

Technology can help prevent CLUV incidents.247 Indeed, some
car manufacturers have already integrated technologies that use
sensors to detect children (or pets, for that matter) in vehicles and
then alert drivers to their presence.248 Some of these devices are
quite simple, while others are high-tech:

Vayyar’s 3D imaging sensor can detect movements throughout the car
after the engine is off. If there is someone detected, the system will alert
the registered driver via text message or phone call, sound the car alarm
or, if the car is electric, activate the air conditioner. Other technologies
can detect carbon dioxide, weight, vitals, temperature, and more.249

Technology that alerts drivers about potential CLUV
incidents is one of the few solutions that the federal government
could mandate. The Hot Cars Act seeks to do just that by
requiring all new vehicles to include technology that would alert
a driver to a passenger in the backseat of a vehicle.250 But even if
enacted, it would take years to make a notable difference due to
the fact that older cars would need to be phased out of use and be
replaced by newer vehicles equipped with such technology.
Moreover, such technology would only address unintentional
CLUV. It would not impact the incidence of caregivers knowingly
leaving children unattended in vehicles. And, of course,
technology failures occur all the time, rendering reliance on
technological solutions less than ideal. Collectively, these
shortcomings underscore the importance of the educational and
public service efforts previously summarized.251

246 See Castle A. Williams & Andrew J. Grundstein, Children Forgotten in Hot Cars:
A Mental Models Approach for Improving Public Health Messaging, 24 INJ. PREVENTION
1, 7-8 (2017).

247 See, e.g., Hairulnizam Mahdin, Halim Abdul Omar, Salwani Siti Yaacob, Shahreen
& Mohd Farhan Fudzee, Minimizing Heatstroke Incidents for Young Children Left Inside
Vehicle, 160 I0P CONF. SERIES: MATERIALS SCI. & ENG’G 1, 2-3, 5 (2016); see also Alina
Bradford, Devices to Prevent Leaving Kids in the Car, SAFEWISE (July 11, 2022),
http://www.safewise.com/car-seat-alarm/ [http:/perma.cc/OMEH-H4MH]; Emilee Speck, 7
Apps and Smart Technology Designed to Prevent Heatstroke Deaths in Children, FOX
WEATHER (June 16, 2022), http://www.foxweather.com/learn/7-apps-and-smart-technology-
designed-to-prevent-children-hot-car-deaths [http:/perma.cc/P9AH-SLD7].

248 See Steven Vargas, The Federal Hot Cars Act Aims to Prevent Deaths in Sweltering
Vehicles. Can Technology Help Save Lives?, USA TODAY (June 2, 2021, 9:43 PM),
http://'www.usatoday.com/story/news/nation/2021/06/02/hot-cars-act-aims-tackle-one-
americas-most-tragic-problems/7423414002/ [http://perma.cc/KT7Z-CY6J].

249 Id.

250 See id.; see also Hot Cars Act of 2021, H.R. 3164, 117th Cong. (2021).

251 We note that one or two automakers have implemented technology that may
reduce the likelihood of harm associated with leaving a child (or pet) in a vehicle. For
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3. Other Styles of Formal Social Control

There will undoubtedly be people who feel that penal social
controls are necessary to combat the problems associated with
CLUYV. We certainly agree that this solution would be appropriate
in certain cases, such as when children sustain injuries or die.
Indeed, we even support penal social controls for repeat offenders
in CLUV incidents in which children were not harmed at all. But
for first-time offenders whose children are not injured, we believe
the compensatory style of social control holds promise in curbing
repeated behavior through a combination of civil sanctions and
educational interventions. Specifically, states could enact laws for
first-time offenders causing no harm to children that are modeled
after California’s Kaitlyn’s Law, which is contained in the
California Vehicle Code—not the penal code—and is sanctioned as
a civil infraction.252 Notably, that statute provides that caretakers
found in violation of the law may be required to attend an
educational program addressing the risks of leaving a child
unattended in a vehicle.253

Critics have argued that laws like California’s Kaitlyn’s Law
amount to little more than legal showmanship because they
typically result in the imposition of minor fines or even only verbal
warnings.25¢ One possible remedy to address such concerns would
be to mirror Michigan’s approach, which increases the sanction for
subsequent violations.255 We caution, however, against two
features of Michigan’s law.

example, Tesla implemented a feature known as “Dog Mode” which keeps the cabin of
the vehicle climate-controlled while displaying the current temperature inside the car
along with a message on the primary on-board monitor saying that the owner will be
back soon. See Brian Wang, Tesla Adds Sentry and Dog Modes, NEXT B1G FUTURE (Feb.
20, 2019), http://www.nextbigfuture.com/2019/02/tesla-adds-sentry-and-dog-modes.html
[http://[perma.cc/V65G-L5WL]. Ford has filed patents for similar technology, but has yet
to implement it. See Justin Banner, Ford Barks Up Tesla’s Tree, Considering Dog Mode—
Style Pet Feature, MOTORTREND (Feb. 17, 2022), http://www.motortrend.com/news/ford-
patent-dog-pet-mode-feature/ [http://perma.cc/9R67-662B]. Neither of these technologies
were designed to protect humans, although they might be adapted for such use. We see
this as potentially problematic because it signals that leaving a child unattended in a
vehicle is acceptable under certain circumstances when, in fact, it is never safe to do so.

252 CAL. VEH. CODE § 15620 (West 2022).

253 Id.

254 See Samantha B. Kats, The Sun Can Quickly Turn a Car into a Death Trap; Is a
Child’s Life Worth the Gamble: A Deeper Look into the Unattended Child in Vehicle Act &
Potential Liability, 16 HOLY CROSS J.L. & PUB. POL’Y 9, 13-17, 27 (2012).

255 Michigan’s approach is as follows:

(2) A person who violates this section is guilty of a crime as follows:
(a) Except as otherwise provided in subdivisions (b) to (d), the person is
guilty of a misdemeanor punishable by imprisonment for not more than 93
days or a fine of not more than $500.00, or both.
(b) If the violation results in physical harm other than serious physical
harm to the child, the person is guilty of a misdemeanor punishable by
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First, as previously discussed, Michigan’s law is less than
clear about the mens rea required and the attendant
circumstance element regarding what might constitute an
“unreasonable risk of harm or injury.”’256 For that matter,
California’s Kaitlyn’s Law also uses indeterminate terminology
about risk.257 The results of our qualitative analysis lead us to
believe that more clarity is needed than such generalizations
provide. To avoid uncertain questions of fact about those
circumstances that pose a risk to a child left unattended in a
vehicle, a certain length of time is preferable, such as the lengths
of time used in Florida and Texas.25% Given that serious injuries
can occur after just five minutes in a hot vehicle, we recommend
that a specific length of time serve as the trigger for liability.259

Second, Michigan classifies a first offense of CLUV as a
misdemeanor punishable by potential jail time and a fine.260 We
think that would be appropriate for a second offense, with
subsequent offenses increasing in the lengths of potential
incarceration and in the amounts of fines. But given the
widespread ignorance about the dangers of CLUV even for short
periods of time or on mild days,261 a first offense could be dealt
with as a civil infraction, rather than a misdemeanor, just as
California law provides.262 Moreover, this approach has the
added benefit of allowing for the imposition of strict liability for
a first offense, thereby obviating any disputes about mens rea

imprisonment for not more than 1 year or a fine of not more than
$1,000.00, or both.
(c) If the violation results in serious physical harm to the child, the person
is guilty of a felony punishable by imprisonment for not more than 10 years
or a fine of not more than $5,000.00, or both.
(d) If the violation results in the death of the child, the person is guilty of a
felony punishable by imprisonment for not more than 15 years or a fine of
not more than $10,000.00, or both.
MICH. COMP. LAWS ANN. § 750.135a(2) (West 2022).
256 See id. § 750.135a(1); supra notes 182—-190 and accompanying text.
257 CAL. VEH. CODE § 15620 (West 2022) (prohibiting CLUV “[w]here there are
conditions that present a significant risk to the child’s health or safety”).
258 FLA. STAT. ANN. § 316.6135(1)(a) (West 2022) (fifteen minutes); TEX. PENAL CODE
ANN. § 22.10(a) (West 2021) (five minutes).
259 See Impact of Dangerous Microclimate Conditions, supra note 33, at 105.
260 MICH. COMP. LAWS ANN. § 750.135a(2) (West 2022).
261 See supra notes 23—33 and accompanying text.
262 California law provides the following:

A violation of [this law] is an infraction punishable by a fine of . . . one hundred
dollars ($100), except that the court may reduce or waive the fine if the
defendant establishes to the satisfaction of the court that he or she is
economically disadvantaged and the court, instead, refers the defendant to a
community education program that includes education on the dangers of leaving
young children unattended in motor vehicles, and provides certification of
completion of that program.
CAL. VEH. CODE § 15620(b) (West 2022).
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while not engendering any concerns about overcriminalization in
the absence of criminal intent.

C. A Suggested Model Statute

Based on our reading of all of the cases in the research
sample, we offer the following model statute that addresses the
full range of CLUV outcomes—from minor incidents in which no
child is hurt all the way through unintentional deaths caused by
knowingly leaving a child unattended in a vehicle. Our proposal
grades the offense and associated penalties for repeat offenders
of minor incidents in which no child is harmed. When a child is
harmed as a result of knowing or reckless conduct, our proposed
statute also grades the offense and associated penalties based on
the degree of harm the child encounters. Finally, to avoid
potential double jeopardy issues, the model statute makes it clear
that intentional harms may be prosecuted as other offenses, but
unintentional harms should not.

(1) A parent, legal guardian, or other person responsible for a child who
is eight (8) years of age or younger may not leave that child inside a
motor vehicle unattended or unsupervised by a person who is fourteen
(14) years of age or older and not legally incapacitated, under any of the
following circumstances:

(a) For a period of five (5) minutes or longer;

(b) For any period of time if the vehicle’s engine is running or the
vehicle’s keys are in the vehicle, or both; or

(c) Where there are any conditions that present a significant risk
to the child’s health or safety as assessed from the viewpoint of the
ordinary, reasonable, prudent person.

(2) Provided that no physical harm has come to the child as a result of
being left in the vehicle under any of the circumstances specified in
paragraph (1), any person who violates the provisions of paragraph (1)
for the first time is guilty of a noncriminal, strict liability infraction. All
such first-time violators shall be punished by a fine of $250.00, except
that the court may reduce or waive the fine if the defendant establishes
to the satisfaction of the court that he or she is economically
disadvantaged. In addition, regardless of whether or not a fine is
imposed, all first-time violators shall be mandated to participate in an
education program on the dangers of leaving young children
unattended in motor vehicles.

(3) Except as provided in paragraph (2), any person who, acting with
purpose, knowledge, recklessness, or criminal negligence, violates the
provisions of paragraph (1) without causing any physical harm to a
child is guilty of a crime as follows:

(a) A second violation of the provisions of paragraph (1) constitutes
a misdemeanor punishable by a term of probation of up to one (1)
year and/or a fine of not more than $500.00, or both. Additionally,
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the court may, at its discretion, suspended the driver’s license of any
defendant convicted under this section for up to ninety (90) days.

(b) A third violation of the provisions of paragraph (1) constitutes
a misdemeanor punishable by a term of incarceration of up to
ninety (90) days in jail, a fine of not more than $1,000.00, or both.
In addition, the court shall order the suspension of the driver’s
license of any defendant convicted under this section for a period
of one hundred eighty (180) days.

(4) Except as provided in paragraphs (2) or (3), any person who, acting
with knowledge or recklessness, violates the provisions of paragraph (1)
is guilty of a crime as follows:

(a)Except as otherwise provided in subdivisions (b) to (d), the
person is guilty of a misdemeanor punishable by incarceration of
up to one hundred eighty (180) days in jail, a fine of not more than
$2,500.00, or both. In addition, the court shall order the suspension
of the driver’s license of any defendant convicted under this section
for a period of one (1) year.

(b) If the violation results in physical harm other than serious
physical harm to the child, the person is guilty of a misdemeanor
punishable by incarceration of up to one (1) year in jail, a fine of
not more than $3,500.00, or both. In addition, the court shall order
the suspension of the driver’s license of any defendant charged
under this section for a period of one (1) year.

(c) If the violation results in serious, albeit unintentional, physical
harm to the child that causes permanent disability or permanent
disfigurement, the person is guilty of a felony punishable by
imprisonment for not more than two (2) years, a fine of not more
than $5,000.00, or both.

(d) If the violation results in the unintentional death of the child, the
person is guilty of a felony punishable by imprisonment for not more
than five (5) years, a fine of not more than $10,000.00, or both.

(5) Although unintentional harms to a child caused by violation of the
provisions of paragraph (1) are to be prosecuted under this subdivision
of the criminal code, nothing in this subdivision precludes prosecution
for any applicable criminal charges stemming from acts or omissions
specifically intended to cause physical injury to or the death of a child
left in a vehicle in violation of the provisions of paragraph (1).

CONCLUSION

Responding to incidents in which a child is left unattended
in a vehicle poses difficult challenges for the criminal legal
system, especially given the prevalence of children accidentally
being forgotten in vehicles. However, even when caregivers
knowingly make the decision to leave children in vehicles, they
typically underestimate the effects that solar radiation can have
on the climate inside a vehicle, as well as the length of time
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needed for children to become distressed. To effectively reduce
CLUV-related injuries and deaths, we should employ a range of
strategies, including: (1) CLUV-specific civil violations for first-
time offenders whose actions cause no harm; (2) CLUV-specific
criminal penalties for repeat offenders and those whose actions
unintentionally harm children; (3) educational and public service
campaigns to raise awareness of the risks associated with CLUV,
even for a short period of time on temperate days; and (4)
technological mitigations to prevent drivers from accidentally
leaving children in vehicles.
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In the Name of the Environment Part I1II:
CEQA, Housing, and the Rule of Law

Jennifer Hernandez+

This is the third study of all state court lawsuits filed under
the California Environmental Quality Act (“CEQA”); this Study
examined lawsuits filed statewide over three years, between 2019
and 2021. All three studies identified housing as the top target of
CEQA lawsuits challenging agency approvals of private projects.
California’s housing crisis has caused the state to have the worst
housing-adjusted poverty rate in the United States, California also
continues to have the highest rate, and highest number, of
unsheltered homeless residents. Housing production has remained
essentially flat (at about 110,000 housing units per year)
notwithstanding the enactment of more than one hundred new
housing laws since 2017, the state still needs about three million
more homes. Although CEQA’s status quo defenders assert that
CEQA is not a material factor in housing production, this Study
confirms that, in 2020 alone, CEQA lawsuits sought to block
approximately 48,000 approved housing units statewide—just
under half of the state’s total housing production. Many housing
laws also mandated that local and regional agencies adopt and
implement plans to accommodate more housing. CEQA lawsuits
filed during the study period challenged agency housing plans that
allowed more than one million new housing units. Non-housing
projects to accommodate housing and population growth, such as
transportation and water infrastructure, are also a major target of
CEQA lawsuits. CEQA lawsuits (and lawsuit claims) relating to

« Jennifer Hernandez practices environmental and land use law in the California
offices of Holland & Knight. Many other members of Holland & Knight's West Coast Land
Use and Environment and Real Estate Practice Groups contributed to the study of CEQA
lawsuits evaluated in this report, including Nicholas Quinlivan, Scott Levin Gesundheit,
Nathaniel R. Bernstein, Deborah Brundy, Melanie Chaewsky, Emily Warfield, John H.
Irons, Stevens A. Carey, Ariel B. Robinson, Brad Brownlow, Daniel Golub, David Friedman,
Norman Carlin, Brian Bunger, and Emily Lieban. While the author is grateful to these
contributors and to other parties who are focused on the need to modernize CEQA, the
opinions and recommendations in this Article are the author’s and should not be attributed
to any other person or organization, to Holland & Knight, or any client of the firm. This
Article cites to media reports and other specified sources for factual information about
examples of CEQA lawsuits and the litigation practices of individuals and groups—they
were not independently investigated by the authors.
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climate change, including greenhouse gas emissions (“GHG”) and
vehicle miles travelled, a top topic of CEQA lawsuits, even though
California already has the lowest per capita GHG in the nation
and has enacted scores of GHG and climate change laws and
regulations. The study includes data, and examples, of all CEQA
lawsuits filed during the study period, to explain how CEQA works
today—not historically, and not rhetorically.

The study also examines how the unpredictability of CEQA
lawsuit outcomes has created a de facto, low-cost, no-risk strategy
for project opponents to preserve the environmental status quo and
block even benign and beneficial projects until litigation (inclusive
of appeals) is completed—typically about in four to five years. This
judicial outcome uncertainty has made lenders, investors, and
grantors unwilling to fund projects while CEQA lawsuits remain
pending, thereby allowing CEQA petitioners to avoid the judicial
preliminary injunction process, in which they must persuade a
judge that they are likely to prevail on the merits, and will suffer
irreparable harm unless the project is halted. A judge can also
require petitioners to post a bond to cover delay damages if their
lawsuit is ultimately determined to be meritless. Judicial
uncertainty in CEQA lawsuits has, in practice, meant that judges
can only stand by for the eighteen to twenty-four months of delay
that petitioners obtain by the simple act of a filing a lawsuit and
paying a small court filing fee.

CEQA lawsuit outcome uncertainty is also a profoundly
influential factor in how much time and money is spent on CEQA
compliance (especially for projects more likely to be sued, such as
housing in wealthier communities, as was shown in the second of
this CEQA study series). The study examines CEQA jurisprudence
in contrast to the administrative jurisprudential factors typically
applied to statutes and regulations, and explains the practical
consequences of judicially-imposed expansions of CEQA—and
judicially-rejected enacted legislation imposing, by statute,
interpretive and remedy constraints on judicial outcomes in CEQA
lawsuits. One potential explanation for this judicial rejection of the
plain language of statutes, such as prohibiting courts from
imposing a CEQA remedy to stop construction of a legislative office
butlding in Sacramento unless the office building caused health or
safety harms or adversely affected a previously-unknown
significant tribal resource; notwithstanding this statutory
language, the appellate court stopped this construction project
based on historic resource and aesthetic concerns.
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This Article notes that CEQA lawsuits are also filed as
“writs”—not ordinary civil lawsuits—which have a long history
and tradition of vesting extraordinary discretion in the judiciary,
which acts as a separate and co-equal branch of government and
has an independent role in enforcing the Rule of Law, including
through use of its equitable authorities. Courts enforce statutes all
the time, however, in both writ and non-writ proceedings, and the
key attributes of the Rule of Law—including knowing in advance
what the law requires—have not constrained many judicial
decisions that expand CEQA well beyond what is required by any
clear, discernable compliance mandate in CEQA statutes or
implementing regulations.

Legislative reform of CEQA, unless acceptable to powerful
special interests such as certain labor and environmental
organizations, remains mired in Sacramento’s politics. The actual
pattern of CEQA lawsuits, reflected in this and the prior two
studies, should give pause to CEQA’s status quo defenders, who—
like this author—often personally profit from CEQA’s unbounded
costs and schedules. CEQA’s most visible status quo defenders
assert their allegiance to the environment and “environmental
justice” (though not other civil rights); they have been buoyed by
special interests who wield CEQA as a sword to protect proprietary
(and often economic) interests.

CEQA'’s statutory bias is to preserve the status quo, even when
the status quo is causing ongoing harms to people (including hard
working families who never voted to abandon the California Dream
of homeownership but have been priced out by the housing crisis),
or the environment (which needs change to prevent forest fires and
catastrophic floods, and achieve massive change to energy
production and climate adaptation). With multi-year studies
followed by an over four-year litigation slog, CEQA’s foundational
prioritization of procedural perfection undermines solving urgent
housing, civil rights and environmental priorities.

California has enacted thousands of environmental laws and
regulations since CEQA was signed into law in 1970. CEQA’s
extended adolescent fixation on process over progress—inclusive
of unpredictable, grandiose, and chaos-inducing behaviors and
outcomes—needs to grow up. This Study makes the same three
CEQA reform suggestions as prior studies, and adds one more.
First, end anonymous CEQA lawsuits: parties filing CEQA
lawsuits need to identify who they are, and show that they are
suing to protect the environment, just like theyve always had to
do when suing under federal environmental lawsuits. Second, end
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duplicative CEQA lawsuits: once a project or plan has completed
the CEQA process, no new CEQA lawsuits can be filed as the
project is constructed and plan is implemented—progress must
occur and process must end. Third, match the remedy to the crime:
if an agency made a mistake and didn’t study an impact enough,
then the appropriate judicial remedy in CEQA—as already
prescribed in the CEQA statute itself—is for a judge to require
more study and mitigation, without rescinding project approvals
and requiring agencies and applicants to re-do the CEQA process
for another two years, followed by another six years of litigation
after that. Housing delayed in housing denied, and a deficient
traffic study shouldn’t result in a six year re-run of CEQA
processing. Fourth, and new for this Study: this author’s plea for
the judiciary to return to the norms of administrative law
jurisprudence, and cannons of statutory construction, when
deciding CEQA cases. Simply: no Legislative reform will be
effective without judicial outcome predictability consistent with
the Rule of Law.
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INTRODUCTION

This is the third in a series of how California’s venerable
environmental law, the California Environmental Quality Act
(“CEQA”), enacted in 1970, is actually litigated in the real world.
All three studies examined all CEQA lawsuits filed statewide,
and each concluded that the most frequent target of CEQA
lawsuits was housing approved in existing communities. The
studies spanned 2010-2012, 2013-2015, and this current study
period of 2019-2021.

In our second study, published in the Hastings Environmental
Law Journal, I observed that CEQA lawsuits “provide a uniquely
powerful legal tool to block, delay, or leverage economic and other
agendas,” and “is now the tool of choice for resisting change that
would accommodate more people in existing communities.”! These
observations, and other data and observations from our second
study, were quoted at length in a recent First District Court of
Appeal case involving a twenty-five-year odyssey and 900-page
Environmental Impact Report (“EIR”) for a thirty-four single
family home project on a parcel in Marin County adjacent to the
wealthy town of Tiburon (median home price, $2,862,1772). As the
Court of Appeal observed, “all of these ... observations are
vindicated in this woeful record before us.”3

California has the highest poverty rate, and highest homeless
population, in the nation.4 There’s a common reason for these
shocking humanitarian failures by the fourth largest economy on

1 Jennifer Hernandez, California Environmental Quality Act Lawsuits and
California’s Housing Crisis, 24 HASTINGS ENV'T L.J. 21, 40-41 (2018) [hereinafter
Hernandez, In the Name of the Environment II: 2013-2015].

2 Tiburon Home Values, ZILLOW, http://www.zillow.com/home-values/34285/tiburon-
ca/ [http://perma.cc/DY82-5SX2] (last visited Mar. 19, 2023).

3 Tiburon Open Space Comm. v. County of Marin, 294 Cal. Rptr. 3d 56, 122 (Ct. App.
2022).

4 California Poverty: Basic Statistics, END POVERTY IN CAL.,
http://endpovertyinca.org/ca-poverty-statistics/ [http://perma.cc/ZE68-BD5P] (last visited
Mar. 19, 2023); California Homelessness Statistics, U.S. Interagency Council on
Homelessness, http://www.usich.gov/homelessness-statistics/ca/ [http://perma.cc/GN2A-
SH6T] (last visited Mar. 19, 2023).
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the planet,5 long governed by a supermajority of Democrat state
officers and Legislators, in one of the deepest green states in the
nation: state policies block housing that’s affordable to its
residents, with leaders and advocates defending state policies in
the name of the environment (and now climate), even when they
expressly acknowledge the exclusionary harms their policy choices
inflict on younger families, communities of color, and middle
income (including union) workers.

In December 2022, the California Air Resources Board
(“CARB”)—California’s leading air quality and climate agency—
adopted a “Scoping Plan”é that included scores of policy choices
and mandates to reduce greenhouse gas (“GHG”) emissions using
a metric that primarily counts electricity and petroleum
consumption by California’s residents and businesses.” For
example, the Scoping Plan counts GHG from cement and other
building products produced in California and does not count GHG
from imported cement and other products.8 The Scoping Plan
includes hundreds of GHG and climate policy choices, and was
unanimously-adopted by a Board consisting entirely of appointees
of Democratic party leaders in the state.?

CARB’s policy choices, as the Scoping Plan expressly concludes,
is that households making $100,000 or less will bear a
disproportionately high cost burden to pay for the state’s climate
policy choices (including housing).10 CARB further acknowledges
that these middle and lower income households are far more likely
to be comprised of Black or Latino residents than White or Asian
residents.1! I describe the disparate race-and-class-based harms
inflicted on Californians under the climate change environmental

5 See Matthew A. Winkler, California Poised to Overtake Germany as World’s No. 4
Economy, BLOOMBERG (Oct. 25, 2022, 5:22 AM),
http://www.bloomberg.com/opinion/articles/2022-10-24/california-poised-to-overtake-
germany-as-world-s-no-4-economy [http://perma.cc/SW6D-UZAZ)].

6 CARB Approves Unprecedented Climate Action Plan to Shift World’s 4th Largest
Economy from Fossil Fuels to Clean and Renewable Energy, CAL. AIR RES. BD. (Dec. 15,
2022)  [hereinafter = CARB  Approves] http://[ww2.arb.ca.gov/news/carb-approves-
unprecedented-climate-action-plan-shift-worlds-4th-largest-economy-fossil-fuels
[http://perma.cc/ KYK6-LNX4].

7 CAL. AIR RES. BD., 2022 SCOPING PLAN FOR ACHIEVING CARBON NEUTRALITY 158 (2022).

8 Id. at 86, 208.

9 See CARB Approves, supra note 6; Nadia Lopez, California Approves Far-Reaching
Strategy for Tackling Climate Change. So What’s Next?, CALMATTERS (Dec. 15, 2022),
http://calmatters.org/environment/2022/12/california-plan-climate-change/
[http://perma.cc/ANA2-QWPS].

10 See CAL. AIR RES. BD., 2022 SCOPING PLAN FOR ACHIEVING CARBON NEUTRALITY
124-26 (2022).
11 See id. at 126-27.
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banner, in which recently-invented CEQA climate change “impacts”
of people who occupy new housing play a pivotal role, in Green Jim
Crow.12 Green Jim Crow lays bare the racist attributes of core
climate policies that are implemented through CEQA, such as the
elevation of Vehicle Miles Travelled (“VMT”) as an environmental
“Impact” even when the vehicle being driven is a zero emission
electric car. The goal of the VMT policy was to focus more housing
near high frequency transit, and increase housing density, to reduce
GHG emissions from the ordinary activities of Californians.13 In
actuality, the neighborhoods slated for redevelopment into high
density housing under the VMT policies largely overlapped with
majority Black and ethnic minority neighborhoods first mapped by
federal mortgage insurance “redlining” maps to deny residents of
these neighborhoods access to the attainable homeownership
programs offered to White residents (and veterans) under the New
Deal and beyond.1# The VMT incentive policies increase
gentrification and displacement, and incentivize exceptionally high
cost housing ($1,000 or more per square foot, resulting in $3,500 or
more monthly rents or over $1 million or more condos), to the direct
detriment of displaced communities of color and other median/low
income households.15 As discussed further, infra, VMT “mitigation”
obligations add costs of $50,000 or more to new housing in non-
transit locations, which are most frequently used to subsidize public
transit or construct bike lanes for other people, somewhere else,
even if not proximate to the new housing. Like the cost of land,
labor, and building materials, mitigation costs imposed by agencies
increase the cost of producing new housing, but VMT mitigation
costs are most often assessed against families forced to “drive until
they qualify” for housing they can afford to buy or rent, who must
still drive to get to work (like more than ninety-five percent of
Californians).16 People buying or renting these lower cost suburban
homes are most likely to be the median/middle income households
(now majority minority) who cannot afford high density housing in
the fraction of one percent of California located within a half mile
from high frequency bus stops, rail stations, or ferry terminals.17

12 Jennifer Hernandez, Green Jim Crow, BREAKTHROUGH INST. (Aug. 16, 2021),
http://thebreakthrough.org/journal/no-14-summer-2021/green-jim-crow
[http://[perma.cc/STPF-EV5R].

13 See id.

14 See id.

15 See id.

16 See generally id.

17 See generally id.



2022] In the Name of the Environment Part 111 65

This Part Three of our In the Name of the Environment series
provides further evidence of California’s anti-housing
environmental/climate agenda: as described in more detail in Part
IT (CEQA v. Housing), just 7 of the 514 lawsuits in this Study’s
dataset sought to block 1,079,347 planned housing units (half to
one-third of California’s estimated housing shortfall). Lawsuits
filed in just one year (2020) sought to block just under 48,000
approved housing units (the equivalent of just under half of
California’s total annual housing production). The entrenched
strength of these environmental/climate  anti-housing
stakeholders is all the more remarkable given the Governor’s
conclusion that the state has 3.5 million fewer housing units than
it needs,18 and given the scores of new laws enacted by the
Legislature and signed by the current and former governor to spur
increased housing production.

CEQA remains a revered cornerstone of California’s
environmental laws, even as all three In the Name of the
Environment CEQA studies confirm that CEQA lawsuits are most
often aimed at blocking housing and climate priorities purportedly
supported by the state’s elected leaders. More academic
researchers, including once-ardent CEQA status quo defenders,
have independently confirmed the accuracy of the data in our
studies—and increasingly have also acknowledged its use as an
anti-housing exclusionary tool by wealthier communities. For
example, as explained by UC Berkeley Law Professor Eric Biber
in CEQA and Socioeconomic Impacts: Why Expanding CEQA to
Cover Socioeconomic Impacts Might Harm Equity Goals, in a
comment criticizing an appellate court decision to roll back
undergraduate enrollment at UC Berkeley:

In research I have helped work on about how CEQA and local land-use
law is implemented for housing projects in California, we have found
evidence that litigation and administrative appeals are more common
in wealthier neighborhoods fighting projects. This suggests it is more
likely that more privileged communities will use socioeconomic impact
analysis challenges under CEQA to stop needed housing projects,
housing that is needed to resolve the state’s dire housing crisis.19

Professor Biber’s research observation mirrors my own. In our
second study, California Environmental Quality Act Lawsuits and

18 Gavin Newsom, The California Dream Starts at Home, MEDIUM (Oct. 20, 2017),
http:/medium.com/@GavinNewsom/the-california-dream-starts-at-home-9dbb38c51cae
[http://perma.cc/3QDJ-LJLdJ].

19 Eric Biber, CEQA and Socioeconomic Impacts, LEGALPLANET (Sept. 26, 2021),
http://legal-planet.org/2021/09/26/ceqa-and-socioeconomic-impacts/ [http:/perma.cc/JD8X-
AAHL).
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California’s Housing Crisis, we mapped the location of the nearly
14,000 housing units challenged in a swath of Southern California
to show that anti-housing CEQA lawsuits are indeed far more
common in Whiter, wealthier, and healthier neighborhoods.20

Challenges to the CEQA status quo have also become more
frequent, and less politically verboten, by elected leaders. For
example, CEQA has been described by a prominent State Senator
and pro-housing production leader as “the law that swallowed
California.”21 This Study provides direct evidentiary support for
the accuracy of that observation in Parts II (CEQA and Housing)
and Part III (CEQA and Everything Else).

Part IV examines CEQA judicial precedents, including the
unwillingness of many courts to apply longstanding administrative
jurisprudential canons such as deferring to the plain language of
the CEQA statute, in anti-housing and other CEQA lawsuits. CEQA
jurisprudence—reported appellate and Supreme Court decisions—
has made the outcome of CEQA lawsuits entirely unpredictable, as
we first reported in an earlier study examining fifteen years of
judicial outcomes in CEQA lawsuits.22

No statute should be so ambiguous, uncertain, or
incomprehensible that our institutions and people don’t know
what’s even required under our Rule of Law system, as described
by the American Bar Association.23 Unless agencies—and those
regulated by agencies including project applicants—know what
the law requires, the adequacy of CEQA compliance more closely
resembles judicial outcomes of core Constitutional disputes such
as the fuzzy line between free speech and obscenity, which
prompted U.S. Supreme Court Justice Potter Stewart’s famous
test for what is obscene: “[he] know it when [he] sees it.”24

20 Hernandez, In the Name of the Environment II: 2013-2015, supra note 1, at 30-32.

21 Alexander Nieves, Politico Q&A: California Senate Housing Chair Scott Wiener,
PoLITico (Mar. 10, 2022, 7:00 AM), http://www.politico.com/news/2022/03/10/scott-wiener-
ceqa-housing-00015320 [http://perma.cc/92ZL-ZQTX].

22 See JENNIFER L. HERNANDEZ ET AL., HOLLAND & KNIGHT, CEQA JUDICIAL
OUTCOMES: FIFTEEN YEARS OF REPORTED CALIFORNIA APPELLATE AND SUPREME COURT
DECISIONS 5 (2015) [hereinafter Hernandez, In the Name of the Environment I: 2010-2012],
http://www.hklaw.com/files/Uploads/Documents/Articles/0504FINALCEQA.pdf
[http://perma.cc/2CQX-4WVU].

23 See Rule of Law Initiative, AM. BAR ASS'N, http://www.americanbar.org/advocacy/
rule_of_law/ [http:/perma.cc/72LY-JN7X] (last visited Apr. 2, 2023).

24 “I Know it When I See it”> A History of Obscenity & Pornography in the United States,
WASH. UNIV. IN ST. LOUIS ARTS & SCIS., http://history.wustl.edu/i-know-it-when-i-see-it-
history-obscenity-pornography-united-states [http://perma.cc/CY6V-L5YX] (last visited Apr.
1, 2023). Obscenity is not protected by the First Amendment. Obscenity, Dep’t. Just. Mar. 29,
2021), http://www.justice.gov/criminal-ceos/obscenity#:~:text=Obscenity%20is%20not%20
protected%20under,if%20given%20material%20is%200bscene [http://perma.cc/G42C-DNS9].
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For years after our CEQA judicial outcome study was
published, and consistently through today, CEQA status quo
defenders excuse unpredictable judicial outcomes and persist in
blaming agencies for losing CEQA lawsuits because they are “not
doing CEQA the right way.”25 However, two prominent law school
professors (and longtime CEQA status quo defenders) opined in a
recent amicus brief defending a longtime CEQA petitioner lawyer.26
The petitioner lawyer’s conduct met the legal test of “malicious
prosecution” when she intentionally filed a meritless CEQA lawsuit
to block a single family home project in San Anselmo (near Tiburon,
also in Marin County).27 In the brief, the law school professors
explained that the “fact” of CEQA litigation uncertainty is
“universally acknowledged,” citing to the accuracy of data we
gathered in an earlier CEQA study showing roughly 50/50 odds of a
project opponent beating an agency in a CEQA lawsuit.28

Well into fifteen years of our comprehensive study of CEQA,
it is impossible to explain CEQA litigation patterns without
highlighting the role the judiciary has and continues to play in
expansively and creatively applying CEQA to identify new
analytical and other requirements that are not expressly written
into CEQA, the CEQA Guidelines, or any prior published case
comprising CEQA jurisprudence.

This third In the Name of the Environment study recommends,
in Part V, that the California Supreme Court grant review of a
recent UC Berkeley appellate court decision, which elevates for
the first time the “social noise” of partying undergraduates in
unbuilt dorms as a CEQA impact, and take the opportunity
created by this review to revisit CEQA jurisprudence.

It has been fifty-one years since the California Supreme
Court’s first CEQA decision, Friends of Mammoth, involves a
condo project near Mammoth ski resort.29 In that case, the Court

25 Richard Drury, Remarks at 2022 Environmental Law at Yosemite: CEQA Update
(Oct. 15, 2022), http://cla.inreachce.com/Details/Information/e30ce592-0a46-4f23-80e5-
2af3b4084930 [http://perma.cc/EBWL-WNC7] (recording available for purchase here);
Richard Drury, Remarks at CEQA New Developments and Practice Challenges for 2022
(Dec. 2022), http://cle.com/seminars.php?page=0&ord=date&ordby= [http://perma.cc/2TZR-
WMGY] (recording available for purchase here); see generally CEQA Works Coalition, PLAN.
& CONSERVATION LEAGUE, http://www.pcl.org/campaigns/ceqa/ceqa-works-coalition/
[http://perma.cc/LL55-WU9R].

26 See Brief for Richard M. Frank & Sean B. Hecht as Amici Curiae Supporting
Appellants, Jenkins v. Brandt-Hawley, 302 Cal. Rptr. 3d 883 (Ct. App. 2022) (No. A162852)
[hereinafter Frank & Hecht Amicus Brief].

27 Id.

28 Id.

29 Friends of Mammoth v. Bd. of Supervisors, 502 P.2d 1049 (Cal. 1972).
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directed lower courts to interpret CEQA broadly to protect the
environment.30 That decision is the most often cited by courts
that decline to apply the plain language of CEQA’s statutes.
Friends of Mammoth continues to serve as the rationale for
courts’ willingness to require the most draconian of CEQA
remedies—rescission of project approval pending more CEQA
legislation. This draconian remedy has been applied even to
housing that has been constructed, and occupied, while the
lawsuit was pending. Justice Chin, in a dissent to an anti-
housing CEQA lawsuit in which all justices agreed that CEQA
was not a population control statute, stated: “We have
caution[ed] that rules regulating the protection of the
environment must not be subverted into an instrument for the
oppression and delay of social, economic, or recreational
development and advancement.”s1

The outsize use of CEQA lawsuits to block housing in
existing communities is just one cause of the housing crisis, and
the Legislature is dutifully enacting dozens of laws each year to
try to spur housing production to address the state’s multi-
million housing unit shortfall. This is not California’s first CEQA
versus housing battle of the “super-statutes,’s2 as another law
professor has quipped.33 The new housing legislation is again at
risk of being crushed by CEQA,34 repeating the last round where
the legislation directed more and faster housing approvals in the
1980s, only to be crushed by CEQA judicial decisions which
included judicial rejection of plain language statutory directives
beginning with the wholesale rejection of most 1993 legislative
reforms to CEQA and continuing through the UC Berkeley

30 See generally Friends of Mammoth, 502 P.2d at 1049.

31 Ctr. for Biological Diversity v. Dep’t of Fish & Wildlife, 361 P.3d 342, 367 (2015)
(Chin, J., dissenting) (quoting Citizens of Goleta Valley v. Bd. of Supervisors, 801 P.2d 1161,
1175 (1990)). The majority agreed that “CEQA is not intended as a population control
measure.” Id. at 350.

32 See James Brasuell, Land Use Regulations on a Collision Course in California,
PLANETIZEN (Dec. 2, 2021, 8:00 AM), http://www.planetizen.com/news/2021/12/115441-
land-use-regulations-collision-course-california [http://perma.cc/XC8T-346U].

33 See Christopher S. Elmendorf & Tim Duncheon, Does the HAA (or Anything Else)
Provide a Remedy CEDQA-Laundered Project Denials?, SLOG (Dec. 1, 2021),
http://'www.sloglaw.org/post/does-the-haa-or-anything-else-provide-a-remedy-ceqa-laundered-
project-denials [http:/perma.cc/VCT4-JQ69]; Christopher S. Elmendorf & Tim Duncheon, How
CEQA and the HAA Became “Super”, SLOG (Nov. 30, 2021), http://www.sloglaw.org/post/how-
ceqa-and-the-haa-became-super [http:/perma.cc/J9XL-XGY9].

34 See Yes in my Back Yard, a California Nonprofit et al vs. City and County of San
Francisco et al (CEQA Case), No. CPF22517661, THE SUPERIOR COURT OF CAL., CNTY. OF S.F.,
http://webapps.sftc.org/ci/Caselnfo.dl1?CaseNum=CPF22517661&Session]D=41B83325A4C4D
B77D1B4300F3F09A3BA9FBD2C93 [http://perma.cc/QU78-3VBL] (last visited Apr. 1, 2023).
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student housing case in February 2023.35 Unless the California
Supreme Court and appellate courts revisit their own “business-
as-usual” CEQA jurisprudence, pro-housing, pro-civil rights, and
pro-climate resiliency statutory mandates and funding priorities
will be first delayed and then crushed by status quo defenders in
CEQA lawsuits. Fortunately, the judiciary’s pathway to success is
less politically fraught than the Legislature’s navigation through
the swarm of special interests that use CEQA to advance their own
economic and (non-environmental) policy goals.

In what I fervently hope will be the last in our In the Name
of the Environment series, I write this to give voice to struggling,
hard-working Californians who do not have a swarm of special
interest lobbyists but do need and deserve to be able to work hard
and buy a home (and shouldn’t need to visit their kids and
grandkids via videoconference because the kids couldn’t afford to
stay in California). I write this to give voice to lower income
Californians scrambling for too few affordable units who endure
decade-long lottery delays for taxpayer-funded affordable
housing (and do not want to rent a one bedroom cottage in
someone else’s backyard to raise their family). I write this for
residents who need (and pay among the highest taxes in the
country to use) effective, reliable, and affordable water,
transportation, and energy infrastructure, as well as public
services like parks, schools, and public safety. For the people who
could not just de-camp to Hawaii during the state’s extended
COVID lock-down, for those without fancy college degrees who
make a living by showing up and doing a job, not just tapping on
a keyboard. For these people—my families and the tens of
millions of families like mine—we urgently need the state’s
elected leaders and our distinguished judiciary to please restore
CEQA to ordinary administrative law jurisprudence, and allow
critically-needed housing, climate resilient infrastructure, water
supplies, and public services to be built in full compliance with
the thousands of environmental protection statutes and
regulations adopted since 1970—and stop allowing CEQA to be
the massive Not in My Back Yard (“NIMBY”) status quo defender
(and special interest extortion tool) that it has evolved into over
the past fifty-two years.

29 See Make UC A Good Neighbor v. Regents of Univ. of Cal., 304 Cal. Rptr. 3d 834
(Ct. App. 2023).
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PoLiticAL CARTOON36

I. STUDY BACKGROUND AND METHODOLOGY

CEQA requires that any party who files a lawsuit alleging
noncompliance with CEQA must send a copy of that lawsuit to the
California Attorney General (“Cal AG”).37 For all data gathered in
all three of our In the Name of the Environment studies, we sent
Public Records Act requests to the Cal AG asking for copies of all
CEQA lawsuits filed during each of our three, three-year study
periods (2010-2012, 2013-2015, and 2019-2021). Each petition
was then reviewed, with pertinent data (such as project location,
type of agency action/project challenged, etc.) entered into
datasheets, and then compiled into the categories reported in each
study.38 The third data set comprising this Study is reported in
Parts III and IV below.

For those unfamiliar with CEQA, we start with a very brief
summary of this law and suggest that readers review Getting
Started with CEQA, published by the Governor’s Office of

36 Tom Meyer, CEQA Cartoon.

37 See CAL. PUB. RES. CODE § 21167.7 (West 2023) (requiring parties to furnish a copy
of the petition, as well as any amended or supplemental petition, to the Attorney General’s
Office within ten days after filing the pleading).

38 As with past years, copies of each CEQA lawsuit, and datasheets, can be made
available for in-person review in the author’s law office by appointment.



2022] In the Name of the Environment Part 111 71

Planning & Research (“OPR”).39 OPR is the state agency assigned
by CEQA to develop “guidelines”—which serve as the equivalent
for most purposes of regulations—to provide more detailed and
practical directions on CEQA compliance requirements.40

CEQA 1is both a procedural statute, requiring analysis and
public disclosure of the environmental consequences of proposed
agency actions, and a substantive statute, requiring that public
agencies fully consider public comments as well as avoid or
minimize to the greatest extent feasible significant adverse
environmental impact. Only after an agency requires all such
“feasible”4l means of avoiding or reducing an environmental
impact 1s an agency nevertheless allowed to approve a project
based on an “overriding” social (e.g., affordable housing), economic
(e.g., job-creating), legal (e.g., emergency response to a fire or
broken bridge), or technological (e.g., energy conserving LED
lighting retrofits), benefits of a project.42

CEQA applies to both public agency approvals of their own
plans, regulations, and policies and to public agency decisions to
approve or fund projects undertaken by the private parties from
homeowners to large corporations. Scores of statutory exemptions
to CEQA have been approved over the past decades, which are
typically limited to politically favored projects, and also include
numerous eligibility criteria and restrictions which render many
“unicorns”—much discussed, rarely if ever seen in practice.43
There are also limited regulatory (or “categorical”’) exemptions
from CEQA for project categories that “normally” would not result
in adverse environmental impacts.44 Whether a project qualifies
for either a statutory or regulatory exemption can also be
challenged in a CEQA lawsuit.

A CEQA lawsuit challenges whether an agency has properly
complied with CEQA, but in most cases is intended to—and does—
block construction of the approved agency or private party project

39 Getting Started with CEQA, GOVERNOR'S OFF. OF PLANNING AND RSCH.,
http://opr.ca.gov/ceqa/getting-started/ [http://perma.cc/GZ4Z-4HZ9] (last visited Apr. 1, 2023).

40 See id.

41 CAL. CODE REGS. tit. 14, § 15021 (2023).

42 See CAL. CODE REGS. tit. 14, § 15093 (2023).

43 See, e.g., CAL. CODE REGS. tit. 14, §§ 15260-15285 (2023); see also Hernandez, In
the Name of the Environment I: 2010-2012, supra note 22, at 82-84; Jennifer L. Hernandez
et al., SB7 Creates Expedited CEQA Litigation Schedule for Qualifying Projects, HOLLAND
& KNIGHT (May 28, 2021), http://www.hklaw.com/en/insights/publications/2021/05/sb-7-
creates-expedited-ceqa-litigation-schedule [http:/perma.cc/2KEL-FALT.

44 CAL. CODE REGS. tit. 14, §§ 15300-15333 (2023).
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until the lawsuit is resolved.45 There are two reasons for this
practical consequence. First, as recently acknowledged in an
amicus filing by two longtime CEQA practitioners (both of whom
were tenured law school professors at the University of
California—one of whom after decades of senior service in the
California Attorney General’s office and the other having since
moved on to the Earthjustice environmental advocacy
organization), the outcome of judicial decisions in CEQA cases is
entirely unpredictable.46 Second, the most common judicial
remedy in CEQA decisions against agencies (which happen in
about fifty percent of CEQA appellate court cases),47 is that the
project approval is rescinded pending further CEQA processing
and re-approval.48 Even completed apartment projects with
tenants in occupancy have been ordered vacated4® and have been
left vacant for years based on a CEQA deficiency identified by a
judge or appellate court, often for aesthetic or other non-polluting
and non-safety reasons, years after the project was approved.50

CEQA lawsuits typically require two to five or more years to
resolve, with one lawsuit involving a single family home project on
an existing lot in Berkeley that was unanimously supported by
adjacent neighbors, the appointed Planning Commission, and the
elected City Council, tied up in the courts for eleven years. The
Berkeley family homeowner won the lawsuit, but raised their

45 See Jennifer L. Hernandez, California’s Environmental State Agencies Are Converting
CEQA’s Anti-Project Howitzer into a Neutron Bomb, DAILY J. (Aug. 25, 2022),
http://www.dailyjournal.com/articles/368863-california-s-environmental-state-agencies-are-
converting-ceqa-s-anti-project-howitzer-into-a-neutron-bomb [http://perma.cc/N5ZV-FRCS].

46 Frank & Hecht Amicus Brief, supra note 28, at 12—13.

47 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at 80.

48 See CEQA Remedies Clarified, MANATT (Nov. 2, 2012),
http://www.manatt.com/insights/newsletters/real-estate-and-land-use/ceqa-remedies-
clarified [http://perma.cc/KSD4-RF6M]; see also Arthur F. Coon, Remedial Legal Logic:
Fifth Circuit Doubles Down on Split with Other Districts, MILLER STARR REGALIA: CEQA
DEVS. (Nov. 29, 2020), http://www.ceqadevelopments.com/2020/11/29/remedial-legal-logic-
fifth-district-doubles-down-on-split-with-other-districts-in-holding-ceqa-doesnt-allow-
limited-writ-remedy-of-partial-eir-decertification-but-does-it-really-m/
[http://perma.cc/M3RG-XK5N].

49 See Bianca Barragan, Everyone Living in Hollywood’s Sunset and Gordon Tower
Has to Move Out, CURBED L.A. (Mar. 20, 2015, 12:49 PM),
http://la.curbed.com/archives/2015/03/sunset_gordon_eviction.php#more
[http://perma.cc/P5EC-9E2D].

50 See id.; see also David Garrick, A New Ruling Could Thwart High-Rise Housing
Development in San Diego by Complicating Approvals, SAN DIEGO UNION-TRIB. (Feb. 4,
2023, 5:00 AM), http://www.sandiegouniontribune.com/news/politics/story/2023-02-
04/junipers-ruling-environmental-impact-review-housing  [http://perma.cc/ HRP2-AB6Y];
M. Nolan Gray, How Californians Are Weaponizing Environmental Law, THE ATLANTIC
(Mar. 12, 2021), http://www.theatlantic.com/ideas/archive/2021/03/signature-
environmental-law-hurts-housing/618264/.
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children elsewhere as their dream house remained mired in
litigation and has to this date never been built.51

In our prior two studies, In the Name of the Environment:
Litigation Abuse Under CEQA (the “2010-2012 Study”)52 and
California Environmental Quality Act Lawsuits and California’s
Housing Crisis (the “2013—-2015 Study”),5 we showed how CEQA
lawsuits have become weaponized to block environmentally
beneficial as well as benign projects. For example, in our 2010-
2012 Study we showed that CEQA lawsuits are rarely (thirteen
percent) filed by recognized environmental advocacy
organizations such as the Sierra Club or Center for Biological
Diversity,5¢ and are instead almost always filed by either
individuals, or new and often informal organizations (e.g.,
named, “Save Fifth Street”) with no identified funding source
which was created for the purpose of opposing the challenged
project.55 Through investigative journalists and concurrent
media reports, we were able to show that these shadowy new
organizations were fronts for anonymous neighbors (e.g., a
Berkeley homeowner who opposed the remodel of the community
library), competitors (e.g., warring gas station owners), and labor
(e.g., retail clerk and construction unions).3¢ Unlike all other
similar state and federal environmental laws, CEQA lawsuits
can be filed by anonymous entities whose primary litigation
objective is not protecting the environment.57

Our prior two studies also showed that, in stark contrast to
the old growth forest clear cuts, major chemical factories, and
massive freeways under consideration when CEQA was adopted
in 1970, modern CEQA lawsuits are primarily filed to block
housing and public infrastructure projects in existing
neighborhoods, especially cities.58 Increased traffic congestion,
construction noise, changes to the “character of a community,” and

51 See Arthur F. Coon, First District Upholds CEQA Class 8 Categorical Exemption,
MILLER STARR REGALIA: CEQA DEVS. (Feb. 12, 2019),
http://www.ceqadevelopments.com/2019/02/12/first-district-upholds-ceqa-class-3-
categorical-exemption-for-single-family-residence-projects-in-berkeley-hills-rejects-claim-
that-location-exception-applies-based-on-site/ [http://perma.cc/M9R5-PZXZ] (discussing
Berkeley Hills Watershed Coal. v. City of Berkeley).

52 Hernandez, In the Name of the Environment I: 2010-2012, supra note 22.

53 Hernandez, In the Name of the Environment II: 2013-2015, supra note 1.

54 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at 24.

55 See id.

56 See id. at 19, 93.

57 See id. at 24.

58 See id. at 9-15; see also Hernandez, In the Name of the Environment II: 2013-2015,
supra note 1, at 28-31.
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other unremarkable characteristics of a growing population,
thriving job market, and vibrant but evolving community largely
replaced the suite of “environmental” impacts at issue when CEQA
was adopted, such as causing the extinction of a an endangered
species, spewing vast quantities of pollution into the air or water,
or destroying the scenic vista of a national park.59

As CEQA reached middle-age (forty years old in 2010), as
shown in the first two of our In the Name of the Environment
series, CEQA lawsuits were far more likely to be used in “micro-
environment” neighborhood disputes, like challenging the
renovation of an elementary school cafeteria, the installation of
all-weather turf on a public park soccer field, remodels of single
family homes, the construction of apartments in existing
neighborhoods, and even the addition of neighborhood-conforming
single family homes on infill sites like former elementary schools
and golf courses. As one commenter has noted in The Atlantic,
CEQA has evolved into “a system that subjects even humdrum
infill proposals to obtuse multi-binder reports and shady dealings,
leaving a housing-affordability crisis in its wake.”60

CEQA lawsuits only challenge approved projects: CEQA
follows investment capital.61 In the 2010-2012 Study, for example,
we showed that during the state’s first major federal infusion of
public funding for transit and renewable energy during the Obama
Administration, more CEQA lawsuits challenged solar projects
than natural gas power, industrial, and mining projects
combined—and more CEQA lawsuits challenged public transit
than public highway projects.62

But blocking housing remains CEQA’s most fecund litigation
practice. California’s housing crisis has been an acute problem
for decades.63 In both earlier studies, we showed that housing
was the top target of CEQA lawsuits challenging private

59 See, e.g., Hernandez, In the Name of the Environment II: 2013-2015, supra note 1,
at 68-71.

60 M. Nolan Gray, How Californians Are Weaponizing Environmental Law
And How to Fix It, ATLANTIC, http://www.theatlantic.com/ideas/archive/2021/03/signature-
environmental-law-hurts-housing/618264/ (last visited Apr. 15, 2023).

61 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at 43;
cf. id. at 22 (“It should come as no surprise that banks making construction loans, and
government agencies making time-sensitive grant and appropriations decisions, usually
decline to fund projects while a CEQA lawsuit is pending.”).

62 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at
43-44, 52-53.

63 See LAO Housing Publications, LEGIS. ANALYST'S OFF., http://lao.ca.gov/
laoecontax/housing [http://perma.cc/UKH9-N4Z5] (last visited Mar. 23, 2023).
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projects.64 Public agency plans and zoning decisions that allowed
new housing—as well as public agency school and water
infrastructure needed for new homes—were the top target of
CEQA lawsuits challenging public agency projects.65 In a deep-
dive into anti-housing CEQA lawsuits in the state’s most
populous Southern California region, in our 2018 Study we also
showed that CEQA lawsuits against housing were more likely to
be filed against apartments located near public transit in the
region’s wealthier, whiter, and healthier neighborhoods. As has
now been widely recognized, CEQA is the most formidable legal
obstacle to restoring an adequate housing supply to California.s6

This third installment in our In the Name of the Environment
series again affirms the ongoing pattern of CEQA lawsuits filed
against environmental benign and environmentally beneficial
housing, renewable energy, and climate resilient infrastructure
projects. We first recap the 2023 Study findings, as part of this
ongoing pattern, in Part I.

II. CEQA V. HOUSING

In our preview of Anti-Housing CEQA Lawsuits filed in 2020,
we tabulated all approved housing units that were challenged in
CEQA lawsuits: nearly 48,000 individual housing units were
challenged, which, in turn, is nearly half of all of the housing
produced statewide in 2020.67

An even more startling anti-housing CEQA lawsuit statistic
that emerged from a review of all three years in our dataset are
lawsuits targeting regional and local agency plans to allow more
housing; both the amount of housing needed, and the timing and
content of these agency plans, are prescribed by state housing
laws. For example, in a 2008 climate bill (SB 375), the regional
agencies responsible for managing transportation improvements
were charged with developing “Sustainable Communities
Strategies” (“SCS”) for coordinating land use and transportation,

64 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at 10, 12—
15; see also Hernandez, In the Name of the Environment II: 2013-2015, supra note 1, at 29-34.

65 See id. at 26 fig.1. Public services and infrastructure account for 15% of CEQA
lawsuits, agency plan/regulation accounts for 19%, and water accounts for 3%. Id. These three
categories total 37% of all CEQA lawsuits. Id. Only some of these three categories allow for
new housing, totaling about 27% of this 37%. Id. Housing challenges were 29%. Id.

66 See Hernandez, In the Name of the Environment I: 2010-2012, supra note 22, at 36-37.

67 JENNIFER HERNANDEZ, ANTI-HOUSING CEQA LAWSUITS FILED IN 2020 CHALLENGE
NEARLY 50% OF CALIFORNIA’S 100,000 ANNUAL HOUSING PRODUCTION 1 (2022),
http://centerforjobs.org/wp-content/uploads/Full-CEQA-Guest-Report.pdf [http://perma.cc/
W7CR-ES44].
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while providing for planned residential and economic growth, all
while achieving the state’s aggressive climate change and GHG
reduction targets.68 Notoriously NIMBY advocates targeted the 9-
county Bay Area SCS, which accommodated 441,176 new housing
units.6? A separate group targeted the Sacramento SCS in a CEQA
lawsuit; that SCS included 133,512 new housing units.?0 Using
CEQA to target climate-friendly new housing is a solid example of
how CEQA is no longer in alignment with current state
environmental priorities.

Cities and counties are also required to adopt “housing
elements” in their General Plans, and make other conforming
General Plan changes, to accommodate the housing assigned to
that jurisdiction under state housing laws.7t This 2019-2021 study
tabulates these anti-housing lawsuits targeting state-mandated
General Plan Housing Element updates, which ranged from the
massive (City of Los Angeles, assigned 456,643 housing units), to
the miniscule (anti-housing opponents in Del Rey Oaks in
Monterey County objected to adding 86 new housing units). These
lawsuits challenged housing in mid-size cities (Moreno Valley,
11,627 units), and in rural and mountain counties where housing
demand surged with COVID refugees from high-cost tiny
apartments in San Francisco, such as Calaveras (1,096 units),
Placer (7,854 units), and El Dorado (5,353 units).

Anti-housing CEQA lawsuits challenging just two regional
SCS climate plans, and six county and city general plans
collectively sought to block 1,079,347 new housing units—and
nearly a third of Governor Newsom’s inaugural proclamation of a
3.5 million housing shortfall. 72

To put this in perspective, it is important to recognize that
“housing delayed is housing denied”73 for those unable to find

68 See Sustainable Communities & Climate Protection Program, CAL. AIR RES. BD.,
http://ww2.arb.ca.gov/our-work/programs/sustainable-communities-climate-protection-
program/about [http://perma.cc/&C9IZ-V3AN].

69 Yerba Buena Neighborhood Consortium, L.L.C. v. Metro. Transp. Comm’n et al.,
CPF-21-517627 (S.F. Super. Ct. Nov. 22, 2021).

70 California Clean Energy Committee v. Sacramento Area Council of Governments,
No. 2019-80003278 (Cal. Super. Ct. Dec. 10, 2019).

71 See What is the Housing Element of the General Plan, CITY OF L.A.,
http://planning.lacity.org/blog/what-housing-element-general-plan [http://perma.cc/F26V-
AS6G] (last visited Mar. 30, 2023).

72 See Newsom, supra note 18.

73 YIMBY Riverside, FACEBOOK (Sept. 20, 2021), http://www.facebook.com/YIMBY
Riverside/posts/3086828581639163/ [http://perma.cc/E4AUG-8UGM]; Brian Hodges, Housing
Delayed is Housing Denied, OC REG. (Sept. 17, 2021), http://www.ocregister.com/2021/
09/17/housing-delayed-is-housing-denied/ [http://perma.cc/7J3E-438L].
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housing they can afford for themselves and their families, and that
meets their household’s needs for good schools, accessible jobs, and
homeownership. California’s failure to build about three million
new homes over the past decades has caused the state to have the
highest poverty rate in the nation (inclusive of housing costs),
according to the U.S. Census Bureau.7

The housing crisis inflicts the most direct harm on younger
Californians, and communities of color, who struggle to pay routine
monthly costs even with median and above-median incomes.? Even
older homeowners experience the housing crisis, as children and
grandchildren move to states with more balanced housing markets.

Essential workers like teachers, healthcare, construction, and
retail workers depart for states that still offer attainable
homeownership for middle-income households.”® The housing
crisis has also infected every segment of the California economy,
with high housing costs cited as the leading reason why hundreds
of thousands of people (net of in-migration) have moved out of
California in recent years—a historic reversal of the state’s
longtime population growth pattern.77

Our comprehensive three-year evaluation reveals that
tabulating actual approved housing units severely undercounts
the magnitude of anti-housing CEQA lawsuits. Of the 512 CEQA
lawsuits filed during the study period, Figure 1 shows that 198
challenged housing. Of these, 164 challenged housing in cities or
on University of California campuses. Only 34 challenged housing
on unincorporated county lands outside city boundaries; these

74 Morgan Keith, California has the Highest Poverty Level of all States in the US,
According to US Census Bureau Data, BUS. INSIDER (Sept. 14, 2021),
http://www.businessinsider.com/california-has-highest-poverty-level-in-the-us-census-
bureau-2021-9 [http://perma.cc/6T7M-BHKX].

75 The Real Cost Measure in California 2021, UNITED WAYS OF CAL.,
http://www.unitedwaysca.org/the-real-cost-measure-in-california-2021
[http://perma.cc/MV8W-7Z5S] (last visited Apr. 15, 2023) (explaining that “[h]Jouseholds of
all races struggle, but is highest for Latino and Black Families” and for those with less
education, and households led by single mothers).

76 See, e.g., ‘Not the Golden State Anymore: Middle- and Low-Income People Leaving
California, CALMATTERS, http://calmatters.org/california-divide/2020/01/not-the-golden-
state-anymore-middle-and-low-income-people-leaving-california/  [http:/perma.cc/R5U8-
BHAB] (last updated May 19, 2020); Who’s Leaving California—and Who’s Moving In, PUB.
PoL’y INST. OF CAL., http://www.ppic.org/blog/whos-leaving-california-and-whos-moving-
in/?utm_source=rss&utm_medium=rss&utm_campaign=whos-leaving-california-and-
whos-moving-in?utm_source=ppic&utm_medium=email&utm_campaign=blog_subscriber
[http://perma.cc/2MVP-QKH4].

77 See Sam Khater & Kristine Yao, In Pursuit of Affordable Housing: The Migration
of Homebuyers Within the U.S.—Before and After the Pandemic, FREDDIE MAC (June 22,
2022), http://www.freddiemac.com/research/insight/20220622-pursuit-affordable-housing-
migration-homebuyers-within [http://perma.cc/FUR4-F53D].
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county projects include multi-family housing projects located in
higher density unincorporated county neighborhoods (including
neighborhoods interspersed between incorporated cities which are
served by public transit).

FIGURE 1: LOCATIONS TARGETED IN 198
ANTI-HOUSING CEQA LAWSUITS

= Cities (74%)
= College Campuses (9%)

= Unincorporated County
Land (17%)

FIGURE 2: 198 ANTI-HOUSING CEQA LAWSUITS

= Agency Plans/Regs (21%)
= Homeless (3%)

= Master Plan Community
(6%)

= Multi-Family (31%)

‘ = Neighborhood
Community (16%)
= Senior Housing (2%)

= Single Family Home/ADU
(8%)

= Student Housing (9%)

» Townhomes/Small
Subdivisions (4%)
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Figure 2 includes all categories of housing approvals
challenged under CEQA, including student dormitories,
residential facilities restricted to seniors, housing for those
experiencing homelessness, income-restricted housing affordable
to low and very low-income households, and housing for everyone
else. It also includes regional and local agency housing approvals
mandated by state laws, notably:

e State climate law7 requiring regions to adopt Sustainable
Communities Strategies to reduce GHG contributing to
global climate change;

e Regional Housing Needs Allocation (“RHNA”)7™ laws
requiring regions, cities, and counties to adopt land use
plans and zoning ordinances to accommodate a state-
assigned allocation of new housing units every eight
years; and

e Affirmatively Furthering Fair Housing (“AFFH”),s0
requiring that new housing be dispersed throughout a
community, including in wealthier neighborhoods that
have traditionally been regulated to allow only more costly
single-family homes.

A. CEQA v. Apartments

Figure 2 shows that the top target of all CEQA lawsuits filed
against housing during the study period are multi-family
apartment projects, and Figure 3 shows that anti-housing CEQA
lawsuits are the largest category of all lawsuits filed under CEQA.
This apartment category includes all housing projects that are
restricted to low-income residents, as well as “mixed income”
apartments that reserve a percentage of units for lower income
households, and “mixed use” projects in urban markets that may
include retail or office space on the ground floor. All of these
challenged apartment projects are located within urbanized
neighborhoods of cities and almost all displace an existing use like
a parking lot or single-story commercial or retail building.

78 S. 375, 2008 Leg., Reg. Sess. (Cal. 2008).

79 See California Department of Housing and Community Development Approves Bay
Area’s RHNA, ASS'N OF BAY AREA GOV'TS (Jan. 27, 2022), http://abag.ca.gov/our-
work/housing/rhna-regional-housing-needs-allocation [http://perma.cc/X69W-VASR].

80 See Affirmatively Furthering Fair Housing, CAL. DEP'T OF HOUS. & CMTY. DEV.
(April 2021), http://www.hed.ca.gov/community-development/affh/docs/
affh_document_final_4-27-2021.pdf [http://perma.cc/8SUQM-KAB3].
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As we showed in our 2013-2015 Study,8! which dove deeply
into CEQA lawsuits where most Californians live (the Los Angeles
region), most (78%) of these challenged multi-family projects were
located in wealthier, Whiter neighborhoods, and many (70%) are
proximate to existing or planned public transit (bus or
train/BART/metro stops). As explained in greater detail in Green
Jim Crow,82 land costs, agency-imposed fees, and exactions are
generally higher in these urbanized areas. High housing costs are
inherent with high cost urban land in desirable locations that
displaces existing uses.82 The building costs to construct “mid-rise”
multi-family projects of up to six stories and “high-rise”
apartments over six stories are three to seven times higher due to
far more costly structural and operational components, such as
elevators and utility systems under various building, earthquake
safety, emergency, accessibility, energy, and other mandated
components.84 These transit rich neighborhoods are also located in
cities with outsized job centers such as downtowns and are more
likely to impose higher housing fees and more costly exactions.85
Apartment projects tend to be most economically feasible in higher
wage, higher amenity (e.g., restaurants and other retail services),
and neighborhoods with high housing prices and severe housing
supply shortfalls for both low income and market rate residents.
These apartment projects are also more likely to be in wealthier
communities with incumbent homeowners or businesses with an
interest in protecting “their” environmental status quo, and the
resources to file CEQA lawsuits. Due to high insurance rates, and
demanding mortgage rules, almost all multi-family projects are
built as rental apartments instead of for-sale condominiums.86
Even “affordable” apartments built for low income families in
these locations, with this multi-family building typology, cost in
excess of $1 million each to produce.8” Monthly rental costs for
non-subsidized households top $4,000, often without parking, and
are “affordable” using the standard benchmark of spending no

81 See generally Hernandez, In the Name of the Environment II: 2013-2015, supra
note 1.

82 See Hernandez, Green Jim Crow supra note 12.

83 Id.

84 See id. at n.14.

85 See Keith, supra note 74.

86 Michael Neal & Laurie Goodman, The Housing Market Needs More Condos. Why Are
So Few Being Built?, URBAN INST. (Jan. 31, 2022), http://www.urban.org/urban-wire/housing-
market-needs-more-condos-why-are-so-few-being-built [http:/perma.cc/9J78-Y3CV].

87 Liam Dillon & Ben Poston, Affordable Housing in California Now Routinely Tops
$1  Million Per Apartment to Build, LA. TIMES (June 20, 2022),
http://www.latimes.com/homeless-housing/story/2022-06-20/california-affordable-housing-
cost-1-million-apartment [http:/perma.cc/NKJ7-T6KP].
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more than thirty percent of gross income on housing only to
households earning in excess of $150,000. These housing costs are
unaffordable to even the state’s wealthiest median income county
(Santa Clara), and provides no wealth-creation pathway
commensurate with homeownership for working families. Simply,
the state’s housing policy preferences are not affordable, even for
the state’s middle-class residents, like teachers, nurses,
firefighters, and welders. State housing policies favor the wealthy,
and taxpayer funded high-cost housing for the affordable lottery
winners among the poor.

B. CEQA v. Agency Plans and Ordinances Allowing More
Housing

The second most frequent target of anti-housing lawsuits is
land use and zoning code approvals that make it easier to build
more housing, including apartments, as required by state laws like
SB 375, RHNA, and AFFH. Under SB 375, two of the state’s
regional climate plans were targeted by CEQA lawsuits: these
plans collectively allowed the two challenged regions (Bay Area
and Sacramento) to accommodate a minimum of 594,688 new
housing units as required by state law.8 Cities and counties are
also required to update their local land use plans and zoning codes
to accommodate RHNA-mandated housing allocations.s® The
General Plan Housing Element approved by the City of Los
Angeles, which was required to accommodate 456,643 housing
units, was also targeted by a CEQA lawsuits. More than one
million planned housing units were challenged in just eight of the
514 CEQA lawsuits filed during the study period. Just three
CEQA lawsuits launched against agencies during our study period
challenge more than one million new homes required to be built
under state laws other than CEQA. Typical CEQA practice
requires a housing project applicant to fund all compliance and
defense costs, which increase housing costs for soon-to-be
residents. Housing lawsuits filed against agency approvals of
plans and ordinances that allow more housing are paid for by

88 S. 375, 2008 Leg., Reg. Sess. (Cal. 2008).

89 For a primer on California’s regional housing needs assessment, affirmatively
furthering fair housing civil rights law, and local housing element update laws, from YIMBY
Law, see RHNA &  Housing  Elements, Explained, YIMBY  ACTION,
http:/staticl.squarespace.com/static/5fcea2bacbab4f3059545081/t/603808983de3d440ch746a
3/1614284956326/RHNA-Housing-Elements-Explainer.pdf [http://perma.cc/GT4C-WALE].
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taxpayers, from the same pool of funding that pays for city parks,
libraries, personnel, and other expenses.9

We tabulated for this housing category only agency-approved
plans and ordinances that allowed more housing units to be
constructed. In Part III (CEQA v. Everything Else), we included
challenges to agency approvals of plans, regulations, and
ordinances that do not allow new housing—and, in some cases,
actually make housing economically infeasible, even when the
housing at issue fully complies with local General Plans, zoning,
and regional SCS climate plans.

For example, one lawsuit sought to force San Diego County
to use a methodology for demanding CEQA mitigation of
“vehicles miles travelled” (“VMT”), the newest category of CEQA
impact included in the CEQA Guidelines in the closing hours of
the Brown Administration in 2017.91 VMT is measured only for
miles driven by people in cars, mini-vans, andpickup trucks.
Under CEQA, a housing project’s “VMT impact” is calculated by
estimating how many miles these vehicles will be driven by
construction workers, and then by future residents, guests,
delivery and repair services, etc., over a thirty year home
occupancy period. CEQA’s new VMT impact is separate from air
pollution and greenhouse gas emission, which have long been
estimated based on VMT. Even an all-electric car has the same
VMT impact as a smog-belching 1970 Cadillac.92 Although

90 Cal. PUB. RES. CODE § 21089(a), (c) (Deering 2022) (stating public agencies may charge
applicants to prepare CEQA documents); Att’y Gen. Bill Lockyer, Cal. Dep’t Just., Opinion
Letter on Municipal Authority to Demand Indemnification from Third Party Lawsuits from
CEQA Applicants (Feb. 4, 2002) (confirming municipalities may demand indemnification from
third party CEQA lawsuits from applicants). But see Bryan Wenter, Game Changer: Public
Agency Cannot Mandate Payment of Attorney Fees Under Indemnity Agreement Without
Specific Statutory Authority, JDSUPRA (Mar. 9, 2021),
http://www.jdsupra.com/legalnews/game-changer-public-agency-cannot-4713368/
[http://perma.cc/5CV5-QIGB] (last visited Mar. 28, 2023); see also Stephen Kostka & Michael
Zischke, PRACTICE UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY ACT § 2.9 (2d ed. 2022)
(noting that the Council on California Competitiveness, California’s Jobs and Future
concluded that “[t]he higher cost of some EIRs often reflects the likelihood of litigation rather
than the degree of environmental damage associated with a particular project”).

91 Technical Advisory on Evaluating Transportation Impacts in CEQA, GOVERNOR’S
OFF. OF PLAN. & RscH. 1 (Dec. 2018), http://opr.ca.gov/docs/20190122-
743_Technical_Advisory.pdf [http://perma.cc/W2CU-GY4V]; Proposed Updates to the
CEQA Guidelines, GOVERNOR’S OFF. OF PLAN. & RscH. (Nov. 2017),
http://opr.ca.gov/docs/20171127_Comprehensive_ CEQA_Guidelines_Package_Nov_2017.
pdf [http://perma.cc/BS8RT-9CLT]; Berkeley Hillside Pres. v. City of Berkeley, 343 P.3d
834 (Cal. 2015).

92 See Technical Advisory on Evaluating Transportation Impacts in CEQA,
GOVERNOR’S OFF. OF PLAN. & RSCH. 4 (Dec. 2018), http://opr.ca.gov/docs/20190122-
743_Technical_Advisory.pdf [http://perma.cc/W2CU-GY4V].
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adding VMT to CEQA was originally justified as a GHG reduction
mandate to address climate change, the correlation between
VMT and GHG was substantially eroded following California’s
mandated phase-out of internal combustion vehicles in favor of
electric vehicle (“EV”) technology, along with its mandated
transition to a 100% renewable energy grid. VMT’s regulatory
promoters at the OPR pivoted to assertions that reducing
vehicular use would improve water quality based on avoided use
of vehicular brake pads, and reduce conventional air pollutants
causing smog (although EPA had concluded that tailpipe
emissions of smog had been reduced ninety-nine percent as of
2016).93 VMT promoters also extolled the health benefits—
"wellness”—of people living in high density, walkable
neighborhoods near existing job centers, and asserted that
achieving these health outcomes through newly-defined impacts
was withinCEQA’s public health protection scope.?¢ In practice,
CEQA’s VMT focus converted to imposing higher CEQA
mitigation costs—to mitigate “VMT impacts”—on new housing
built outside “transit priority areas” (“TPAs”).95 A TPA is defined
as the half mile radius around high frequency bus stops, which
in turn must have a minimum of four separate buses providing
service for each weekday morning and afternoon peak commute
as well as minimum evening and weekend service, or are near
commuter rail stations or ferry terminals.% Since these are the
suburban scale and master planned community neighborhoods
where most housing—especially for homes that middle income
Californians can afford to buy—are located, and continue to be

93 Id.; see also California Air Resources Board 2022 Scoping Plan, Appendix D Local
Actions  section 3.1 and 3.2, CAL. AR RES. BD. May  2022),
http://ww2.arb.ca.gov/sites/default/files/2022-05/2022-draft-sp-appendix-d-local-
actions_0.pdf [http://perma.cc/G3HR-8YX4]; Louise Wells Bedsworth, Climate Change
Challenges Vehicle Emissions and Public Health in California, PUB. POL’Y INST. OF CAL.,
http://www.ppic.org/wp-content/uploads/content/pubs/report/R_310LBR.pdf
[http://perma.cc/MGV8-MCIR] (last visited Mar. 25, 2023).

94 See Technical Advisory on Evaluating Transportation Impacts in CEQA,
GOVERNOR’S OFF. OF PLAN. & RSCH. 4 (Dec. 2018), http://opr.ca.gov/docs/20190122-
743_Technical_Advisory.pdf [http:/perma.cc/W2CU-GY4V]; see also California Air
Resources Board 2022 Scoping Plan, Appendix D Local Actions section 3.1 and 3.2, CAL. AIR
RES. BD. (May 2022), http://ww2.arb.ca.gov/sites/default/files/2022-05/2022-draft-sp-
appendix-d-local-actions_0.pdf [http://perma.cc/G3HR-8YX4]; Louise Wells Bedsworth,
Climate Change Challenges Vehicle Emissions and Public Health in California, PUB. POL'Y
INST. OF CAL., http://www.ppic.org/wp-content/uploads/content/pubs/report/R_310LBR.pdf
[http://perma.cc/MGV8-MCIR] (last visited Mar. 25, 2023).

95 CAL. PUB. RES. CODE § 21099 (West 2023).

96 Id.
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built at attainable prices.9” TPAs were defined as neighborhoods
located within a half mile of a metro or rail station, commuter
ferry, or high frequency bus routes that met minimum standards
of one bus every fifteen minutes during morning and evening
peak commute hours (eight drivers and four buses for each
routes), with further minimum service thresholds for weekends
and evenings.? Public transit generally, and TPAs more
specifically, occur on a minute fraction of California’s one
hundred million-acre footprint.9°

A report prepared for the Southern California Association of
Governments (“SCAG”) region illustrates how rare TPAs are in
California.100 The SCAG region includes all Southern California
counties and cities except those in San Diego county—transit
accounts for only 5% of total trips in the region.101 However, both
transit service and actual transit utilization occur in just a
fraction of the region: 82% of these transit trips occurred in Los
Angeles County, 8% in Orange County, and the remaining 10%
distributed between Riverside, San Bernadino, Inyo, and
Ventura counties.102 Most of the region’s transit commuters live
on only 1-3% of SCAG land, located overwhelmingly in Los
Angeles county, and commuter transit use correlates to higher
quality reliable transit service provided by TPAs.103 Los Angeles
county is approximately 4,750 square miles—3% of the county is
1,410 square miles.10¢ The SCAG region is more than 38,000
square miles — transit ridership 1is either unavailable, or
infrequent, for the vast majority of the region.105

A spacial map of TPAs in the state’s next most populous
region, the San Francisco Bay Area, further illustrates the
mismatch between the amount and distribution of land in TPAs in
this nine-county 6,900 square mile region:

97 See CEQA Transportation Impacts (SB 743), GOVERNOR’S OFF. OF PLAN. & RSCH.,
http://opr.ca.gov/ceqa/sb-743/ [http://perma.cc/2MCL-NFNB].

98 See id.

99 See Hernandez, Green Jim Crow, supra note 12.

100 MICHAEL MANVILLE ET AL., FALLING TRANSIT RIDERSHIP: CALIFORNIA AND
SOUTHERN  CALIFORNIA 17, 21  (2018), http://scag.ca.gov/sites/main/files/file-
attachments/its_scag_transit_ridership.pdf [http://perma.cc/U3V3-5XZZ)].

101 Id.

102 Id.

103 Id.

104 Id.

105 Id.
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MAP OF TRANSIT PRIORITY AREAS SAN FRANCISCO BAY AREA (2021)106
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Only San Francisco, a forty-nine-square mile peninsula, is almost
entirely a TPA. The region’s other TPAs largely follow corridors
on both sides of the cities fronting San Francisco Bay, and add
mile-wide donuts in the downtowns of some larger cities and
towns. Encouraging higher density housing in TPA—for those
who can afford $3,500 monthly rents or condos over $1 million—
may reduce VMT, but so does remote and hybrid work facilitated
by high quality broadband as we learned during COVID. Using
CEQA to add housing costs—VMT mitigation costs—in the vast

106 Transit Priority Areas (2021) (illustration), in BAY AREA METRO. TRANSP. COMM'N,
http://opendata.mtc.ca.gov/datasets/370de9dc4d65402d992a769bf6ac8ef5_1/explore?locati
on=37.773000%2C-122.191730%2C9.74 (last visited Apr. 15, 2023).
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majority of the region that is located outside the TPA circles and
lines just adds housing cost burdens to the region’s notoriously
costly housing market, where high housing prices have driven
more than 100,000 daily commuters outside the region into the
adjacent San Joaquin county.107 Only 1.5% of San Joaquin county
residents take public transit to work or school.108 Driving housing
costs further higher in the the non-TPA Bay Area to “mitigate”
VMT impacts makes it even less likely that a Bay Area worker
can afford a home near work.

At a statewide scale, VMT is even more punitive: California is
about 163,695 square miles.109 As shown by the SCAG study, TPAs
are scarce to non-existent in counties and cities outside already-
urbanized, higher density locations.

Under the OPR VMT Guidance, which was new housing
projects in cities are currently required to have VMT that is fifteen
percent lower VMT than the “average” VMT for the city. For
housing and other projects subject to CEQA review and
discretionary approvals in the unincorporated areas of counties
outside city boundaries, OPR has directed that VMT should be
fifteen percent lower than the combined VMT average of all cities
plus the unincorporated county.110 This methodology, which has
been most heavily litigated in San Diego county, means that even
higher density housing in the county cannot meet this standard
because so much of the population lives in the cities along the coast
where driving distances are shorter and, in some locations, TPAs
do exist and provide meaningful transit services.

The fallacy of the metric, which was invented by a consulting
firm that has subsequently earned many millions of dollars selling
its VMT analytical services to cities and counties statewide, is that
a new apartment or home built in an existing neighborhood
presents occupants with the exact same suite of transportation
needs and solutions as their new neighbors in the existing housing
next door. The class- and race-based discrimination inherent in
this new CEQA metric is that high wealth neighborhoods, with
better schools and parks, have little or no public transit — and no
TPAs. State housing laws, like Affirmatively Furthering Fair

107 Commute, SAN  JOAQUIN COUNCIL OF GOVERNMENTS  CALIFORNIA,
http://www.sjcog.org/230/Commute [http://perma.cc/Q6PB-9SEK] (last visited Apr. 15, 2023).

108 Id.

109 See How Big is California, SpareFoot, http://www.sparefoot.com/moving/moving-to-
los-angeles-ca/how-big-is-california/ [http://perma.cc/4BFL-PDMX].

110 See David Taub, State Law Could Push Middle Class Out of Housing, GV WIRE
(Mar. 5, 2020), http:/gvwire.com/2020/03/05/state-law-could-push-middle-class-out-of-
housing/ [http://perma.cc/SHSB-WSAS].
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Housing, mandate distribution of new housing throughout the
community, including, for example, adding apartments and
affordable housing in “high resource areas.”’111 This is based on
decades of civil rights studies demonstrating that poor and
minority residents of high opportunity neighborhoods achieve
higher educational attainment and income levels than those who
grew up in poor neighborhoods with poor schools and fewer parks
and other amenities.112

San Diego County, which is required to accommodate 6,700
new housing units,13 was sued under CEQA to require strict
adherence to non-regulatory state “guidance” on how VMT should
be addressed under CEQA—one of the lawsuits included in this
Study. The County Board of Supervisors, the majority of whom
are aligned with open space and urban limit line advocates,
opposed to new development in the County, directed staff to fully
enforce the state VMT guidance. The result: for the three
quarters of 2022, the County approved about 60 housing units
per month. Once the VMT CEQA mitigation regime became
effective in September 2022, permitting dropped to 8 units per
month. In testimony provided on March 1, 2023, County staff
reported that VMT mitigation fees, which can cost $50,000 or
more per apartment, are likely making much of the housing
outside of TPAs economically infeasible.114 The imposition of
VMT as a CEQA impact effectively negates much of the County’s
state-mandated and approved Housing Element, which 1is
required to equitably distribute housing across the County
(including within the County’s high opportunity but high VMT
neighborhoods), as well as provide for housing solutions
affordable to the region’s residents, including aspiring

111 See Affirmatively Furthering Fair Housing, CAL. DEP'T HOUS. & CMTY. DEV. 15,
http://www.hed.ca.gov/icommunity-development/affh/docs/affh_document_final_4-27-
2021.pdf [http://perma.cc/GI9GT7-T32B] (last visited Mar. 26, 2023).

112 See, e.g., How do Neighborhoods Affect Economic Opportunity?, EQUAL.
OPPORTUNITY PROJECT, http://www.equality-of-opportunity.org/neighborhoods/
[http://perma.cc/5Z4M-CFRM] (last visited Mar. 26, 2023) (“Studying the experiences of
seven million children who moved across areas while growing up, we document that every
year of exposure to a better environment improves a child’s chances of success.”).

113 See Housing Blueprint, SAN DIEGO CNTY., http:/engage.sandiegocounty.gov/
housing-blueprint/widgets/59719/faqs#question9590 [http://perma.cc/PH2A-WMNG6] (last
visited Mar. 26, 2023); Jeremy Epstein, Changing Transit Ridership and Service During
the COVID-19 Pandemic, UCLA (Oct. 31, 2022),
http://www.its.ucla.edu/publication/changing-transit-ridership-and-service-during-the-
covid-19-pandemic/ [http://perma.cc/G2UA-PKG2].

114 Email from Matt Adams, BIA of San Diego to San Diego Board of Supervisors (Mar.
1, 2023) (on file with author).
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homeowners seeking to close the racial and generational wealth
gap created by California’s anti-homeownership/housing policies.

Bus ridership was crashing in Southern California (and the
rest of the nation) even before COVID.115 Since COVID, and with
the advent of remote and hybrid work patterns, bus ridership in
much of the state has yet to recover to even sixty percent of its pre-
COVID levels.116 As noted above, CEQA VMT mitigation costs
such as $50,000 per apartment (and more for the cost of a home)
even though future residents will use the same transportation
options as their next-door neighbors is particularly punitive and
disproportionate as a climate strategy, particularly since new
homes must be built to stringent Green Building Code compliance
standards and for example will use far less water and energy than
the existing homes117 occupied by the legacy residents of these
“nice” neighborhoods.118

VMT is one of the environmental/climate redlining metrics
discussed in Green Jim Crow.119 It is also an example of an anti-
housing CEQA metric embraced by environmental agency staff
and anti-housing NIMBYs and advocates to continue to
structurally embed in CEQA anti-housing mandates that
undermine housing and civil rights laws, like Affirmatively
Furthering Fair Housing.

C. CEQA v. Homeownership for Middle Income Families

In third place are neighborhood community housing projects,
which generally include a mix of single family homes as well as
townhomes or condominiums, “accessory dwelling units” (“ADUSs”),
either in the form of backyard cottages or granny flats located
within the main home structure, and small project subdivisions of
fifty or fewer homes. These neighborhood-scale community housing
projects also include, or are proximate to, parks and retailers, and
may include new elementary schools, fire stations, or other public
services. The largest of this home type is a “Master Planned
Community” (“MPC”), which is planned at a larger scale and
typically includes several thousand housing units in different

115 See supra, MANVILLE ET AL., supra note 101; see also SANDAG Infobits 2019 State
of the Commute Report, SAN DIEGO ASS'N GOV'TS (Apr. 2020), http://www.sandag.org/-
/media/SANDAG/Documents/PDF/data-and-research/applied-research-and-performance-
monitoring/performance-monitoring/infobits-2019-state-of-the-commute-report-2020-04-
01.pdf [http://perma.cc/WS83-JT9X].

116 See Epstein, supra note 113.

117 CAL. CODE REGS. tit. 24, part 11 (2022).

118 See Adams, supra note 114.

119 See Hernandez, Green Jim Crow, supra note 12.
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housing types at different levels of affordability, as well as new
infrastructure,120 and—for purposes of our studies—is large enough
to include a new high school. These are all projects that typically
primarily include for-sale homes of varying sizes — given the
importance of homeownership as part of the California Dream of
working families — and help produce sufficient new homes to close
the racial wealth gap created by more than a century of racial
redlining that persisted into the 2008 recession with predatory
loans and foreclosuresi2t that disproportionately targeted
homeowners of color. As compiled by affordable housing producer
Habitat for Humanity, homeownership has long been recognized as
the nation’s most successful pathway to build inter-generational
wealth, as well as housing stability and other civic benefits such as
higher educational attainment, higher rates of community
volunteer activities and voter participation, etc.122 The wealth gap
between renters and homeowners is staggering: a September 2020
report from the Federal Reserve found that, on average, a
homeowner had forty times more wealth than a renter.123 A legacy
of racial discrimination, which persisted into and beyond the 2008
Great Recession’s foreclosure crisis, has resulted in far lower
homeownership rates for California’s Black and Latino families —
and in 2022, fewer than one in five Black or Latino families in
California could afford to own a median priced home.124¢ California
environmental policies favor high density urban rental
apartments that are unaffordable, and strongly disfavor building
new homes on lower cost land, in lower cost locations, with lower
cost structures that are actually affordable for either purchase or
rent by working families. California’s climate-based policies
double down on these NIMBY environmental policies, expressly
acknowledging the disproportionately higher economic burdens

120 This infrastructure may include: public services, like new fire stations and schools;
job-creating commercial, retail, and institutional uses; renewable energy; and other
sustainability features.

121 See Attorney General Brown Announces Landmark $8.68 Billion Settlement with
Countrywide, OFF. ATT'Y GEN. (Oct. 6, 2008), http://oag.ca.gov/news/press-
releases/attorney-general-brown-announces-landmark-868-billion-settlement-countrywide
[http://perma.cc/SSWD-9QRA].

122 See Research Series: Outcomes Associated with Homeownership, HABITAT FOR
HUMAN., http://www.habitat.org/our-work/impact/research-series-outcomes-associated-
with-homeownership [http://perma.cc/D496-A87R] (last visited Mar. 28, 2023).

123 See Brett Holzhauer, Here’s the Average Net Worth of Homeowners and Renters,
CNBC (Feb. 27, 2023), http://www.cnbc.com/select/average-net-worth-homeowners-renters/
[http://perma.cc/CZF7-UMED].

124 Alejandro Lazo, More Black and Latino Californians Face Out-of-Reach Home
Prices (Mar. 24, 2022), http://calmatters.org/california-divide/2022/03/california-home-
prices-black-latino-households/ [http://perma.cc/PP94-PNQM].
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placed on median and lower wage (more likely Latino and Black)
households while favoring wealthier (Whiter and Asian)
households.125 Neither Californians nor state elected leaders have
voted to end attainable homeownership or kill the California
Dream for anyone but the wealthy, but state leaders and
bureaucrats have enthusiastically embraced or enabled policies
that have caused exactly this outcome for decades, including most
recently by voting to approve the CARB climate plan’sizs $5.3
billion wealth transfer scheme to increase climate cost for
households making $100,000 or less while reducing $5.3 million in
climate costs from higher income households.127 California has the
second worst homeownership rate in the nation,128 morphing the
California Dream for a fading Baby Boomer legacy generation of
median income households to lifelong renters for all but their
wealthiest successors.

The underlying policy debate is an epithet: “Sprawl.”
Californians despise “sprawl” as causing traffic gridlock, but
disagree as to what sprawl actually is and where new housing
should actually be located.129 On one end of the spectrum, because
state housing and environmental laws mandate that new
development be “green,” require dispersal of housing throughout
communities under Affirmatively Further Fair Housing, and have
not rescinded the civil rights and equity laws and regulations to
make homeownership attainable to communities of color and
middle class families of all colors, local governments and housing
applicants continue to plan for and approve this housing and
families continue to save for, and buy, their first new home.130 On
the other end of the spectrum, environmentalists—long committed
to blocking development even on proximate urban lands and

125 CAL. AIR RES. BD., 2022 SCOPING PLAN FOR ACHIEVING CARBON NEUTRALITY 125—
26 (2022).

126 CARB Approves Unprecedented Climate Action Plan to Shift World’s 4th Largest
Economy from Fossil Fuels to Clean and Renewable Energy, CAL. AIR RES. BD. (Dec. 15,
2022), http://ww2.arb.ca.gov/news/carb-approves-unprecedented-climate-action-plan-
shift-worlds-4th-largest-economy-fossil-fuels#:~:text=The%20California%20Air%20
Resources%20Board,achieves%20carbon%20neutrality%20in%202045 [http://perma.cc/
6PBK-6QUN].

127 See e.g., Lazo, supra note 124.

128 Homeownership Trends in California, PUB. POL’Y. INST. OF CAL. (June 14, 2022),
http://www.ppic.org/blog/homeownership-trends-in-california/ [http://perma.cc/5BVF-UP5X].

129 See Wendell Cox, California’s Dense Suburbs and Urbanization, NEWGEOGRAPHY
(Mar. 14, 2018), http://www.newgeography.com/content/005908-californias-dense-suburbs-
and-urbanization [http://perma.cc/2FQF-PSPD].

130 See, e.g., 2022 STATE OF HISPANIC HOMEOWNERSHIP  REPORT,
http://mahrep.org/downloads/2022-state-of-hispanic-homeownership-report.pdf
[http://perma.cc/LT2G-DQKY].,
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phasing out automobile use (even electric automobiles)—oppose
single family and other lower density housing even when long-
planned in existing cities needing workforce housing.131 At the
most extreme end of this environmentalist spectrum are
Malthusians who believe that California (and Earth) are at risk of
reaching their holding capacity, and “de-growth” of California is
necessary132 (fewer people overall, and no more housing growth
except expensive, high density, small rental apartments in transit-
dependent neighborhoods) to ward off climate change and the
mass extinction of species.133

In fact “sprawl” is generally used to to refer to single family
homes built in suburbs to satisfy consumer demand for “homes with
more square footage and yard space” and avoid the “traffic, noise,
crime, and other problems” of cities.”134 “Smart growth” emerged in
opposition to “sprawl,” and promotes building new homes only by
substantially increasing densities in existing cities and towns.135

Smart-growth-only  advocates  underestimated  voter
resistance to density, the much higher cost (and reduced
homeownership opportunities) of an all-densification urban limit
line regulatory regime, and the continued desire by people to have
more living and outdoor space away from the noise and bustle of
high density cities for at least some portion of their life (e.g., when
raising children).

In my view, neither sprawl nor smart growth have worked
well: Baby Boomer battle lines that are decades old have resulted
in massive housing shortages, obscene housing prices in the most
“progressive” Green anti-housing political enclaves like San

131 See id.

132 See Brian Becker, Degrowth: An Environmental Ideology with Good Intentions, Bad
Politics, LIBERATION SCH. (July 20, 2021), http://www.liberationschool.org/degrowth-a-
politics-for-which-class/ [http://perma.cc/3MJG-UZCK]; see also Paige Curtis, Can we
Address the Climate Crisis by “Degrowing”, SIERRA CLUB (Dec. 29, 2022),
http://www.sierraclub.org/sierra/can-we-address-climate-crisis-degrowing [http://perma.cc/
3FEA-GSAB]; see also Stuart M. Flashman, Smart Growth vs. Wisely Planned
Communities, stuflash, http:/stuflash.com/smart-growth-vs-wisely-planned-communities/
[http://perma.cc/FXL5-2UW7] (last visited Apr. 16, 2023) (arguing against density
increases that exceed the “carrying capacity” of a region; the author has served as a CEQA
lawyer for those filing CEQA lawsuits to block housing and projects).

133 See, e.g., Policy Priorities to Build Needed Housing and Reduce Urban Sprawl, ALL.
FOR HoUS. & CLIMATE SOL., http://www.housingclimatealliance.org/policy-priorities
[http://perma.cc/ ETWR-TZGW].

134 David B. Resknik, Urban Sprawl, Smart Growth, and Deliberate Democracy, 100
AM. J. PUB. HEALTH 1852, 1853 (2010).

135 See, e.g., Our History, SMART GROWTH AMERICA,
http://smartgrowthamerica.org/about-us/our-history/ [http://perma.cc/T5F2-Z22YG] (last
visited Apr. 16, 2023).
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Francisco and Marin county, and fragile or dysfunctional
transportation, water, and energy infrastructure notwithstanding
California’s exceptionally high tax and fee burdens. Like many
Zero Sum” debates promoted by partisan special interests, neither
“sprawl” nor “smart growth” can provide solutions for the fact that
California’s population is about twice as large today as it was when
CEQA was enacted in 1970.136

Harvard University’s Education Department published an
influential study of solutions for affordable and sustainable
housing in Mexico (“Harvard Study”), which first suggests
strategies for increasing infill density but then goes on to explain
that “even in metropolitan areas with successful records of infill
development, infill as a percentage of total area growth remains a
minor portion of total growth” and “[g]reenfield development, or
development on previously undeveloped sites, must be an equally
important aspect of city-building in the 21st century if urban areas
are to properly and adequately house new generations of city-
dwellers.”137 As summarized on the next table, with information
from the Harvard Study, Sustainable Greenfield Development—
often referred to in practice as Master Planned Communities—
substantially differs from “sprawl.”

TABLE 1: DIFFERENCES BETWEEN URBAN SPRAWL AND
SUSTAINABLE GREENFIELD DEVELOPMENT 138

Characteristics of Urban Sprawl Characteristics of Sustainable
Greenfield Development

Low residual density Higher overall residential density with a
variety of housing types, not just single-

family houses

Unlimited outward extension of new Outward extension of development is
development limited by numerous factors, including
municipalities’ ability to provide
infrastructure and services, open space

preservation, and environmental

protection considerations, etc.

136 California Population 1900-2022, MACROTRENDS,
http://www.macrotrends.net/states/california/population [http://perma.cc/5VQH-FLEU]
(last visited Apr. 16, 2023).

137 Part 2: Improving Greenfield Development, HARv. 94,
http://research.gsd.harvard.edu/socialhousingmexico/files/2016/09/RP_Part2_090716_LP.p
df [http://perma.cc/QHS7-SMYM] (last visited Apr. 16, 2023).

138 Id. at 95.
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Spatial segregation of different types of

land uses through regulations

Land use types are mixed and integrated,
with town centers, office parks, and other
employment and commercial centers

easily accessible from residential areas

Leapfrog development (or development
that leaps out onto new land, not

connected to existing urban areas)

Contiguous urban expansion

No centralized ownership of land or

planning of land development

Land development happens in accordance
to well-defined plans or in cooperation

among landowners

All transportation dominated by privately

owned motor vehicles

Infrastructure and development
supportive of many modes of
transportation are created, including bus,

rapid transit, bicycles, and pedestrians

Fragmentation of governance authority of

land uses among many local governments

Governance of land use is coordinated

among all municipalities in a region

Great variation in fiscal capacity of local

governments

Commercial development is concentrated
in nodes or town centers, serviced by a
multi-modal transport network, not just

roads for automobiles

Widespread commercial strip

development along major roadways

Affordable housing is provided through a
combination of an increased supply of
housing, a variety of housing types,
government requirements (like
inclusionary zoning) and government

programs, among others

Major reliance on filtering process to
provide housing for low-income
households. Filtering occurs when
wealthier people move into new homes and

low-income people move into the older and

lower-quality houses left behind.

My selection of this Harvard Study is intentional: the country

lacks the wealth of California, and the study is designed to
promote an equitable, as well as environmentally and financially
sustainable, solution to an even more severe housing and poverty
crisis. Mexico is getting wealthier,139 with job and income growth,

139 The World Bank in Mexico, THE WORLD BANK GRP.,
http://www.worldbank.org/en/country/mexico/overview#:~:text=The%20Mexican%20econo
my%20grew%20by,GDP)%20pre%2Dpandemic%20levels [http://perma.cc/V745-D7J9] (last
updated Apr. 4, 2023).
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and advocates are seeking to use that wealth to promote a positive
outcome for people—and the environment.

In citing the Harvard Study, I hope to, at least in part, bypass
the fractious and pessimistic stand-off between strident anti-
single family home environmentalists, and equally strident anti-
densification environmentalists, who have used tools like CEQA
to elevate legal procedure and process over solutions to our
housing, infrastructure, and climate challenges. This stand-off,
and the labor movement’s willingness to tolerate this stand-off,
even as it hurts middle income labor union households the most,
have mostly “preserved” the increasingly imperfect status quo
(unless you are already a wealthy donor who owns a home).

The housing crisis would be much easier to solve (and the
state would reduce its greenhouse gas emissions and save the
planet) if only we had far fewer Californians. That is not a racially-
just outcome—it just honors Boomer nostalgia for free-flowing
roadways and climate catastrophists convinced that getting
America’s lowest per-capita greenhouse gas emission state to “net
zero” requires making the state unaffordable to all but its
wealthiest residents (and their NGO and academic grantees).

In the world of CEQA lawsuits, Californians are losing and
the Malthusians are winning: favored housing is unaffordable
and sued under CEQA, disfavored housing is affordable and sued
under CEQA, California’s population is decreasing, and CEQA
lawsuits to block even planned and approved housing that meet
all of California’s stringent green standards are the favored tool
to achieve the anti-housing policy objectives of both Malthusians
and environmentalists.

D. CEQA v. Students

CEQA lawsuits to block student dormitories were a major new
target in this Study, even as colleges and universities have
recognized that the absence of proximate, affordable student
housing is causing massive harms such as homelessness, anxiety,
and high drop-out rates.140 Housing insecurity also causes greater

140 See U.S. DEPT. HOUS. & URB. DEV, INSIGHTS INTO HOUSING AND COMMUNITY
DEVELOPMENT POLICY 1 (2015); Michael Burke et al., How California is Responding to Dire
Student Housing Shortage, EDSOURCE (Sept. 28, 2022), http://edsource.org/2022/how-
california-is-responding-to-dire-student-housing-shortage/678616 [http://perma.cc/KFT9-
9Q4dJ]; see also Brief for The Two Hundred for Homeownership as Amici Curiae, Make UC
a Good Neighbor v. The Regents of the University of California et al., Case No. A165451
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harms to students of color, and students who are the first in their
family to attend a four year college, just as they begin an
educational journey that has in all past generations promised
upward mobility and higher incomes.141

Rents that students pay to live in dormitories serve as a viable
financing source to pay for the construction of new housing,
allowing dorms to be built without triggering the need for tuition
increases or budget cuts to other college programs. Because these
dormitory projects are also generally required to pay higher wages
to construction workers, similar to other public agency
infrastructure projects, organized labor has not filed CEQA
lawsuits against student dorms. A fierce and unapologetic
constituency of literal NIMBYs campus neighbors has turned to
CEQA: tens of thousands of new student beds are challenged in
seventeen anti-dorm CEQA lawsuits filed during the Study Period.

Although reporting on the outcome of these CEQA lawsuits is
beyond the scope of these studies (typically because the final
resolution of CEQA lawsuits is not known for three to five years), it
is noteworthy that UC Berkeley was the target of more of these anti-
student housing lawsuits than any other campus. In one of several
different CEQA lawsuit decisions, UC Berkeley was ordered to
admit three thousand fewer undergraduates, a trial court decision
that the California Supreme Court declined to review just a few
days before student admission letters were scheduled to be
mailed.142 The Legislature instantly stepped in, decrying the
concept that students were “pollution” or “anti-environment”-but
the enacted “fix” Legislation was exceptionally narrow,143 and did
nothing to block pending anti-university CEQA lawsuits. For the
first time in CEQA'’s fifty-three-year old history, an appellate court
had determined that the “social noise” of future student occupants
of future student dormitories was indeed an “environmental
impact” requiring evaluation and “all feasible mitigation” under

(Cal. Ct. App., Jan. 3, 2023), http://www.hklaw.com/-
/media/files/insights/publications/2023/01/letterbriefucb1323.pdf.

141 See Maya Brennan et al., The Impacts of Affordable Housing on Education: A
Research ~ Summary, NATL Hous. CONF. (Nov. 2014), http:/nhc.org/wp-
content/uploads/2017/03/The-Impacts-of-Affordable-Housing-on-Education-1.pdf
[http://perma.cc/J5X4-56QD].

142 Josh Moody, Berkley Must Cap Enrollment, California Supreme Court Says, INSIDE
HIGHER ED (Mar. 4, 2022), http://www.insidehighered.com/news/2022/03/04/calif-supreme-
court-leaves-berkeley-enrollment-cap-place [http://perma.cc/QQ69-ZH2X].

143 See Shawn Hubler, California Lawmakers Have Solved Berkley’s Problem. Is CEQA
Next?, N.Y. TIMES (Mar. 15, 2022), http://www.nytimes.com/2022/03/15/us/berkeley-
enrollment.html [http://perma.cc/9LX9-DYB5].
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CEQA.144 This decision creates a broad path for future lawsuits
against housing for teenagers (music!), families (babies who cry!),
and others who do not live the quiet life of the retirees who chose to
purchase a home next to the University of California’s oldest
campus and now want it to be “QUIETER! Gosh darnit!”

E. CEQA v. Old People

More CEQA lawsuits were filed against housing for the
elderly than housing for the homeless. On even the most benign
scale of housing “impacts” to the environment, senior housing
ranks at the rock bottom: it generates far fewer traffic trips overall
and during commute hours, it generates no “students” to crowd
parks and schools, and “social noise” impacts of future residents
are likely limited to the volume setting of an individual TV.
Building senior housing also plays an outsized role in helping
alleviate the housing crisis: seniors are most likely to move from
existing single family homes, making those homes available for
purchase by younger families who are otherwise renting, which in
turn creates a new unit on the rental market.145

F. CEQA v. Homelessness

The Legislature enacted numerous CEQA exemptions designed
to streamline the construction of shelters and other housing for
those experiencing homelessness, including a statutory exemption
from CEQA for converting hotels and motels into housing for
unsheltered residents. As reported by scholars at UC Berkeley, this
worked:146 Project Roomkey provided temporary housing to 22,000
people as of the end of 2020,147 and Project Homekey has funded
12,676 hotel conversion permanent housing units.148 To the legions

144 See Make UC a Good Neighbor v. Regents of Univ.of Cal., 384 Cal. Rptr. 3d 834,
850, 861 (Ct. App. 2023).

145 See While Seniors Age in Place, Millenials Wait Longer and May Pay More for their
First Homes, FREDDIE MAC (Feb. 6, 2019),
http://www.freddiemac.com/research/insight/20190206-seniors-age-millennials-wait
[http://perma.cc/66XF-E8SL].

146 California’s Homekey Program Unlocking Housing Opportunities for People
Experiencing Homelessness, TERNER CTR. For Hous. INNOVATION,
http://ternercenter.berkeley.edu/wp-content/uploads/2022/03/Homekey-Lessons-Learned-
Final-March-2022.pdf [http:/perma.cc/KC5K-FSAX].

147 Shannon McConville, What Lessons Can Be Learned from Project Roomkey?, PUB.
PoL’Y INST. OF CAL. (Dec. 4, 2020), http://www.ppic.org/blog/what-lessons-can-be-learned-
from-project-roomkey/ [http://perma.cc/5J6Z-CEF3].

148 Governor Newsom Awards an Additional $36 Million for New Homeless Housing,
OFF. OF GOVERNOR GAVIN NEWSOM (Dec. 1, 2022),
http://www.gov.ca.gov/2022/12/01/governor-newsom-awards-an-additional-36-million-for-
new-homeless-housing [http://perma.cc/TMJ6-D4E2].
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of anti-housing CEQA defenders, however, a statutory exemption
just sets the legal framework for CEQA lawsuits asserting that the
exemption does not (or should not) apply.

G. CEQA v. Single Family Homes/Casitas

The final noteworthy category of anti-housing CEQA lawsuits
involves single family home projects, including new homes on
existing lots and home remodels. The most notorious of these
lawsuits languished in court for eleven years, including two trips to
the California Supreme Court, in a gadfly v. homeowner dispute
over the rebuild of a single family home on a single family lot in
Berkeley.149 The home rebuild was unanimously supported by the
Berkeley Planning Commission and City Council.150 There is a
longstanding regulatory exemption (called “categorical exemption”
in CEQA-ese”) finding that building a single family home on a single
family lot does not cause environmental impacts warranting further
study under CEQA.151 A “community activist” sued anyway,
decrying the size of the home and asserting that the Berkeley Hills
were susceptible to landslide risks (they are, and buildings must
meet stringent standards to protect against landslide risks).152

The same CEQA housing opponent lawyer in Berkeley
Hillsides sued on behalf of NIMBY neighbors to block another
single family home rebuild in the small Marin County community
of San Anselmo!53 (median home price, $2.1 million).15¢ The
neighbors unsuccessfully argued that the home and neighborhood
were entitled to historic preservation status, in a year-long dispute

149 Arthur F. Coon, First District Upholds CEQA Class 3 Categorical Exemption for
Single Family Residence Projects in Beverly Hills, Rejects Claim that “Location” Exception
Applies Based on Site’s Location Within Mapped Earthquake Fault and Landslide Areas,
MILLER STARR REGALIA (Feb. 12, 2019),
http://www.ceqadevelopments.com/2019/02/12/first-district-upholds-ceqa-class-3-
categorical-exemption-for-single-family-residence-projects-in-berkeley-hills-rejects-claim-
that-location-exception-applies-based-on-site/ [http://perma.cc/8GH3-PQCE].

150 Arthur F. Coon, California Supreme Court Construes CEQA’s “Unusual
Circumstances” Exception to Categorical Exemptions in Berkley Hillside Preservation v. City
of Berkley Decision, MILLER STARR REGALIA (Mar. 3, 2015),
http://www.ceqadevelopments.com/2015/03/03/california-supreme-court-construes-ceqas-
unusual-circumstances-exception-to-categorical-exemptions-in-berkeley-hillside-
preservation-v-city-of-berkeley-decision/ [http://perma.cc/37TWD-7694].

151 CAL. CODE REGS. tit. 14 § 15303(a) (2023).

152 See Chelsea Maclean, California Supreme Court Issues CEQA Ruling Regarding
Categorical Exemptions, HOLLAND & KNIGHT Mar. 11, 2015),
http://www.hklaw.com/en/insights/publications/2015/03/california-supreme-court-issues-
ceqa-ruling-regard [http://perma.cc/52ZZ-MSJ4].

153 See Jenkins v. Brandt-Hawley, 302 Cal. Rptr. 3d 883 (Ct. App. 2022).

154 San Anselmo Housing Market, REDFIN, http:/www.redfin.com/city/16526/CA/San-
Anselmo/housing-market [http://perma.cc/BUP4-Z3BW] (last visited Jan. 28, 2023).
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that included expert reports and contested hearings, before the
elected city council approved the project.155 The neighbors then
sued under CEQA; many months later,their lawsuit was found to
have no merit in an exceptionally detailed trial court decision.156
The neighbors then filed two appeals, offered to drop their then-
pending appeal only if the homeowner agreed not to seek to recover
the modest court costs the neighbors would have otherwise had to
pay, then waited until the last day to drop their appeal even when
their cost-avoidance request was rejected.157 Their courtroom
tactics cost another year’s delay during COVID.158

In an unusual twist to the normal CEQA lawsuit story, where
the losing NIMBY-side’s lawyer—having cost the project applicant
years and hundreds of thousands of dollars—simply slips away
quietly and with no financial consequences to the next anti-
housing CEQA lawsuit, the homeowner applicant sued the CEQA
lawyer for engaging in “malicious prosecution” in bringing a
meritless lawsuit alleging that the city had violated CEQA and
land use law and then manipulating the appellate process to avoid
court costs.159 The target of the malicious prosecution lawsuit has
herself argued multiple cases before the California Supreme Court
and has been hired by the state judiciary to teach CEQA to state
judges in its mandatory CEQA education program.160 The
appellate court reviewing the malicious prosecution issue, in the
context of the lawyer’s motion that the lawsuit should be dismissed
as an “Anti-SLAPP” (strategic lawsuit against public
participation) infringement of her protected Constitutional right
to engage in the challenged conduct, found that the lawyer’s
conduct was indeed grave enough that it demonstrated “a
probability of prevailing” on the malicious prosecution claim,
meeting all three required criteria:161

155 See Jenkins, 302 Cal. Rptr. 3d at 889-92.

156 See id. at 892, 894.

157 See id. at 895.

158 See id. at 892, 895.

159 Id. at 895-96.

160 See generally id. at 895; see also Susan Brandt-Hawley, BRANDT-HAWLEY L. GRP.,
http://www.preservationlawyers.com/pub/staff/1 [http://perma.cc/QBX5-XRLM] (last
visited Apr. 16, 2023); Berkeley Hillside Pres. v. 