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INTRODUCTION

California is in desperate need of housing.1 To address the 
housing shortage, various cities and developers have turned to 
former and underused golf courses. For example, the Riverwalk 
Golf Club in San Diego, California is being transformed into a 
mixed-use development and is expected to offer 930 apartment 
homes by 2025.2 However, most attempts at transforming golf 
courses into housing are not as successful. A developer who wanted 
to build 443 residences on the Westridge Golf Club in La Habra, 
California, sued the city of La Habra based on allegations that the 
city unlawfully blocked the project.3 Likewise, projects to build 
thirty-nine homes in Orange, California, on the former Ridgeline 
golf course and discussions to build affordable housing on Willowick 
Golf Course in Santa Ana, California, have come to a complete halt.4

Plenty of barriers must be removed in order to enable the success of 
these types of development projects—projects that transform old or 

1 See LAO Housing Publications, CAL. LEGIS. ANALYST’S OFF.
http://lao.ca.gov/laoecontax/housing [http://perma.cc/HYK6-SQBM] (last visited Oct. 16, 2022). 

2 See Jennifer Van Grove, Construction Starts on Mission Valley’s Riverwalk, Now a 
$4B Project, SAN DIEGO UNION TRIB. (Sept. 21, 2022, 4:55 PM), 
http://www.sandiegouniontribune.com/business/story/2022-09-21/construction-starts-on-
mission-valleys-riverwalk-now-a-4b-project [http://perma.cc/SX4L-PRSM]. 

3 See Jeff Collins, La Habra Sued for $100 Million for Blocking Westridge Golf Club 
Housing Project, ORANGE CNTY. REG. (Jan. 21, 2021, 1:04 PM), 
http://www.ocregister.com/2021/01/21/la-habra-sued-for-100-million-for-blocking-new-
housing-project/ [http://perma.cc/8N3E-23FW]. 

4 See Tess Sheets, After Failed Attempt at Housing, Old Ridgeline Golf Course in 
Orange has Been Sold for Private Use, Orange Cnty. Reg. (Feb. 4, 2022, 1:36 PM), 
http://www.ocregister.com/2022/02/04/after-failed-attempt-at-housing-old-ridgeline-golf-
course-in-orange-has-been-sold-for-private-use/?clearUserState=true 
[http://perma.cc/9EX6-JEXF]; Roxana Kopetman, Willowick Development Plans Scrapped 
After Santa Ana Says it Wants Land for Parks, Orange Cnty. Reg. (Apr. 25, 2022, 6:45 PM), 
http://www.ocregister.com/2022/04/25/willowick-development-plans-scrapped-after-santa-
ana-says-it-wants-land-for-parks/ [http://perma.cc/WZ48-QZQY]. 
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unused golf courses into housing for a housing-starved population. 
One such barrier is conservation easements.5

Many golf courses are protected by conservation easements,6

which are a form of negative easement where landowners donate 
their land to a public body or private charitable organization by 
agreeing not to develop their land in a way that contradicts the 
terms of the easements.7 Typically, conservation easements intend 
to protect the environment by preserving historic areas, scenic 
areas, and open space.8 In order to achieve this goal, conservation 
easements exist in perpetuity9 and can only be terminated in 
extremely narrow circumstances—if at all.10 Golf courses are not 
worthy of such high-level protection. Not only are golf courses 
artificial nature, but they also actively harm the environment.11

Additionally, golf is declining in popularity, and golf course use is 
dwindling—many golf courses are even shutting down.12 Golf 
courses inherently require hundreds of acres of land, but with 
fewer and fewer people using golf courses, whether golf courses are 
worth the land they occupy is becoming increasingly unclear. 
Meanwhile, California faces a huge housing shortage,13 and 
Californians relinquish their dreams of homeownership, struggle 
endlessly to pay their rents, or are forced to live on the streets as 
a result.14 In order to encourage the productive use of land and 
address California’s housing shortage, conservation easements on 
golf courses should be terminable such that lesser-used golf 
courses can be developed into housing. 

This Note argues that golf courses are undeserving of the 
continued protection of conservation easements and that the 
termination of golf course conservation easements should be made 

5 For the purposes of this paper, conservation easements, open-space easements, and 
conservation servitudes all refer to the same land use restrictions. For the most part, I will 
be using the term conservation easements throughout this paper. 

6 See infra Part III.A. 
7 See JESSE DUKEMINIER ET AL., PROPERTY 832 (Rachel E. Barkow et al. eds., 9th 

ed. 2018). 
8 See id.
9 See CAL. GOV’T CODE § 51051(a) (West 2013); CAL. GOV’T CODE § 51070 (West 1977); 

CAL. GOV’T CODE § 51075(d) (West 1977); CAL. CIV. CODE § 815.2(b) (West 1979). 
10 See CAL. GOV’T CODE § 51061 (West 1971); CAL. GOV’T CODE § 51093(a) (West 1974); 

THOMAS S. BARRETT & PUTNAM LIVERMORE, THE CONSERVATION EASEMENT IN CALIFORNIA
23 (Linda Gunnarson ed., 1983). 

11 See infra Part II.B.2. 
12 See infra Part II.A. 
13 See infra Part I. 
14 See, e.g., Dan Walters, California Housing Shortage Triggers Cycle of Despair, CAL 

MATTERS (Jan. 23, 2023), http://calmatters.org/commentary/2023/01/california-housing-
shortage-triggers-cycle-of-despair/ [http://perma.cc/X5Y4-BWKH]. 
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possible. The starting point of this argument is California’s 
housing shortage and its need for housing development. Moreover, 
the termination of golf course conservation easements is justified, 
if not necessitated, by the fact that golf courses serve an ever-
shrinking population15 and, more importantly, do not serve a 
legitimate conservation easement purpose.16 In light of golf course 
conservation easements being an unproductive use of land, 
developing housing on golf courses is a convenient way to address 
California’s housing crisis. In order to make housing development 
on golf courses encumbered by conservation easements possible, 
golf course conservation easements must be terminated. However, 
conservation easements are extremely difficult, if not impossible, 
to terminate because conservation easements are perpetual—
some actually perpetual, others constructively perpetual.17 This 
Note concludes by proposing steps that the California Legislature 
and the courts can take to enable termination of golf course 
conservation easements. 

This Note consists of four parts. Following this introduction, 
Part I describes past and present housing situations in California. 
California’s housing history sheds light on the social environment 
that motivated the enactment of the laws that allow for the 
creation of conservation easements, as well as the stark difference 
between California’s past housing landscape and its current 
housing crisis. This idea demonstrates why California can no 
longer afford to protect artificial environments like golf courses 
with conservation easements. Part II argues that golf courses are 
an unproductive use of land—unworthy of conservation easement 
protection—and contends that replacing those golf courses with 
housing would be a productive use of land. Generally, golf courses 
are an unproductive use of land because golf is declining in 
popularity. Specifically, golf courses are undeserving of 
conservation easement protection because golf courses serve 
neither the statutory intent nor the environmental objective of 
conservation easements. On the other hand, developing housing 
on these golf courses is a productive use of land because it fulfills 
two public policy goals. Part III establishes that a major barrier to 
transforming golf courses encumbered by conservation easements 
into housing is the perpetuity feature of conservation easements 
and explains why perpetual conservation easements are harmful. 
Finally, Part IV proposes that the California Legislature and the 

15 See infra Part II.A. 
16 See infra Part II.B. 
17 See infra Part III.A. 
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courts enable the termination of golf course conservation 
easements to make way for housing development. 

I. HOUSING IN CALIFORNIA: PAST AND PRESENT

In order to understand why conservation easements should 
not continue to be used as a barrier to housing development, it is 
important to understand that the California Legislature did not 
contemplate the modern-day housing crisis. We must consider how 
Californians viewed housing during the 1960s and 1970s, which is 
when the California Legislature contemplated the legislation that 
forms the current conservation easement landscape.18 Contrasting 
these past views with the changes that occurred between the 1970s 
and the present as well as with the current housing crisis unveils 
the necessity of change in California’s land use priorities: 
California can no longer afford to prioritize open space over 
housing development. 

From 1940 to 1960, California’s population jumped from 6.9 
million to 15.7 million.19 As California’s population drastically 
increased, Californians watched their neighborhoods change 
before their eyes.20 This led to the antigrowth movement because 
Californians believed newcomers were increasing traffic, 
overwhelming infrastructure, and eliminating open space.21 By 
the mid-1960s, this antigrowth movement was in full swing,22 and 
one conservationist even argued that California could oppose 
growth by not building housing for newcomers.23 At the same time, 
the homeownership rate in America drastically increased by 1970, 
and in 1966, there were more Americans living in the suburbs than 
in the cities for the first time ever.24 As more and more American 
homeowners acquired and grew attached to open backyards, they 
increasingly feared that further housing development would take 
these backyards away.25 At the same time, the inflation that 

18 See infra Part III.A. 
19 CONOR DOUGHERTY, GOLDEN GATES: FIGHTING FOR HOUSING IN AMERICA 68 

(Penguin Press ed., 2020). 
20 See, e.g., D.J. WALDIE, HOLY LAND: A SUBURBAN MEMOIR 7 (St. Martin’s Press 1997) 

(1996) (noting that the construction of hundreds of suburban houses started every day 
between 1950 and 1952 in Southern California). 

21 DOUGHERTY, supra note 19, at 69. 
22 Id. at 79. 
23 See RAYMOND F. DASMANN, THE DESTRUCTION OF CALIFORNIA 190 (First Collier 

Books 1966) (1965) (“People will not come where there are no new jobs or new housing, or 
if they do come they will not stay.”). 

24 DOUGHERTY, supra note 19, at 81. 
25 Id.
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dominated the American economy beginning in the mid-1960s26

led to increasing housing prices.27 While this devastated 
Americans trying to enter the housing market, it also made houses 
extremely valuable assets for existing homeowners.28

Consequently, American homeowners once again became 
increasingly opposed to nearby housing development—this time, 
because increasing the supply of housing decreased the value of 
their most valuable assets.29 By the end of the 1970s, real estate 
was a significant contributor to American household wealth, and 
those living in the suburbs more openly opposed housing 
development.30 The drastic increases in California’s population 
and the growing notion that homeowners had to staunchly protect 
their homes fostered a desire to stop California from changing.31

This was the state of housing in California when the California 
Legislature enacted conservation easement legislation to prevent 
development in the state.32

Despite the best efforts of California homeowners and the 
California Legislature, the state’s population, and, thus, its 
housing needs, have changed. Between 1960 and 1970, California’s 
population increased from 15.7 million to 20 million.33 As of 2020, 
California’s population was 39.5 million.34 Meanwhile, housing 
development continually decreased.35 In the 1970s, an average of 
215,585 building permits were issued every year for housing 
construction in California.36 For the period from 2016 to 2021, that 
average fell to 110,474 building permits per year.37

26 See Michael Bryan, The Great Inflation, FED. RSRV. HIST. (Nov. 22, 2013), 
http://www.federalreservehistory.org/essays/great-inflation [http://perma.cc/UJ9Y-9BDC]. 

27 DOUGHERTY, supra note 19, at 85. 
28 Id.
29 Id.
30 See id.
31 See id.
32 See Julia D. Mahoney, Perpetual Restrictions on Land and the Problem of the 

Future, 88 VA. L. REV. 739, 751 (2002) (“Many landowners are delighted by the thought that 
the land to which they have formed emotional attachments will remain as they know and 
love it [due to the imposition of conservation easements].”). 

33 See Historical Population Change Data (1910-2020), U.S. CENSUS BUREAU 2 (Apr. 
26, 2021), http://www2.census.gov/programs-surveys/decennial/2020/data/apportionment/
population-change-data-table.pdf [http://perma.cc/GWN8-S2HX]. 

34 See id.
35 See ERIN RICHES ET AL., CAL. BUDGET PROJECT, LOCKED OUT: CALIFORNIA’S

AFFORDABLE HOUSING CRISIS 37 (2000). 
36 See id.
37 See Jonathan Lansner, Bubble Watch: California Doubles Housing Demands to 2.5 

Million by 2030, ORANGE CNTY. REG. (Mar. 11, 2022, 9:59 AM), 
http://www.ocregister.com/2022/03/11/bubble-watch-california-doubles-housing-demands-
to-2-5-million-by-2030/ [http://perma.cc/BJ4Y-FUTA]. 
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California’s housing supply has not changed much since 
2008,38 despite California’s population increasing by 6.1% between 
2010 and 2020.39 To be more specific, only 24.7 new units were 
built for every 100 new residents between 2007 and 2017.40 In 
part, this paradox is a result of existing homeowners resisting new 
development in order to keep their own property values high.41

However, California’s strict and numerous zoning laws also 
contribute to this paradox because they make housing 
development quite costly for developers, and developers often pass 
those costs down to homeowners.42 Overall, this paradox has made 
Californian housing even less affordable and increased 
California’s unhoused population.43

California is the most expensive state in which to buy a home.44

Californians cannot even avoid this expense by renting homes 
because California’s rental rates are also constantly growing.45

Nearly half of Californian households cannot afford housing in their 
local markets.46 Unsurprisingly, lower-income Californians, who 
have to spend a greater portion of their incomes on housing, are 
harmed the most by California’s housing crisis.47 In fact, low-income 
Californians account for 38% of California’s population, and almost 
none of them can afford housing in California.48 However, the 
housing crisis has also made homeownership extraordinarily 
challenging for middle-income Californians.49

The cost of buying or renting a home is not the only challenge 
that the limited supply of housing imposes on Californians. 
California has greater housing costs—i.e., mortgage payments, 
property taxes, and maintenance—for both homeowners and 

38 See F. NOEL PERRY ET AL., NEXT 10, CURRENT STATE OF THE CALIFORNIA HOUSING 
MARKET: A COMPARATIVE ANALYSIS 16 (2018). 

39 See U.S. CENSUS BUREAU, supra note 33, at 1. 
40 See PERRY ET AL., supra note 38, at 18. This is a little less than half of the 43.1 new 

units per resident built nationwide. See id. To frame this shortage another way, between 2011 
and 2016, California added 135,000 more households than housing units. See id. at 26. 

41 See id. at 18. 
42 See id. at 18–19. 
43 See id. at 16. To be precise, California has approximately 130,000 unhoused people, 

which is the largest population of unhoused people in America by a large margin. See
DOUGHERTY, supra note 19, at 152. 

44 See PERRY ET AL., supra note 38, at 26. 
45 See id.
46 See JONATHAN WOETZEL ET AL., A TOOL KIT TO CLOSE CALIFORNIA’S HOUSING GAP:

3.5 MILLION HOMES BY 2025 4 (McKinsey Global Institute eds., 2016). 
47 See PERRY ET AL., supra note 38, at 26. 
48 See WOETZEL ET AL., supra note 46, at 5. 
49 See PERRY ET AL., supra note 38, at 26.
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renters, in comparison to other states.50 Specifically, California 
“has the highest percentage of house-burdened households among 
homeowners”—exceeding the American average by over 10%.51 A 
household is house-burdened if housing costs constitute at least 
30% of the household income.52 Similarly, California has the 
highest percentage of rent-burdened households in America.53

Even worse, almost 70% of low-income households in California 
are extremely cost burdened, which means they spend at least 50% 
of the household income on housing.54

Clearly, California needs to increase its housing supply in 
order to make both homeownership and renting affordable.55 More 
precisely, the McKinsey Global Institute estimated that, as of 
October 2016, California had two million fewer housing units than 
it needed,56 and this estimate was considered conservative.57

II. GOLF COURSES CONSERVATION EASEMENTS: AN
UNPRODUCTIVE USE OF LAND

One way California can increase its housing supply is by 
terminating golf course conservation easements. Not only is golf 
on the decline—resulting in the decreased use of the exorbitant 
amounts of land golf courses command, but golf courses do not 
serve any legitimate conservation easement purposes. 
Terminating golf course conservation easements would increase 
the opportunities for developers to build housing that California 
desperately needs, and, unlike golf courses, housing development 
on former golf courses would actually help the environment. 

A. The Declining Popularity of Golf 
For the better part of the 21st century, golf has seen a drastic 

decline in popularity in America.58 According to the National 
Recreation and Park Association, the population of golfers 

50 See id. at 7. 
51 See id.
52 See id.
53 See id. In 2016, the median gross rent in California was 40.2% higher than the 

American average. See id. at 10. The median single-family home price in California was 
113.3% higher than the American average. See id.

54 See WOETZEL ET AL., supra note 46, at 5. 
55 See PERRY ET AL., supra note 38, at 27. 
56 See WOETZEL ET AL., supra note 46, at 2. 
57 Id. at 2. See also PERRY ET AL., supra note 38, at 19 n.20. 
58 See John L. Crompton, Implications of the Rise and Decline of Golf, NAT’L

RECREATION & PARK ASS’N (June 25, 2020), http://www.nrpa.org/parks-recreation-
magazine/2020/july/implications-of-the-rise-and-decline-of-golf/ [http://perma.cc/N6Y7-UUZQ]. 
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decreased by twenty-two percent between 2003 and 2018.59

Granted, golf saw an uptick in popularity in the summer and fall 
of 2020 during the pandemic because it is an outdoor sport that 
allowed players to socially distance.60 However, as early as the 
summer of 2021, the golf community has seen indications that this 
trend has already started to fade.61

Golf’s decline in popularity is primarily a function of golf being 
too expensive and too time consuming.62 Golf has been an 
expensive sport for some time now due to the equipment required 
to play the game and the cost of tee times,63 and it has only gotten 
more expensive over time.64 Beyond cost, golf is too time 
consuming to be compatible with the busy lifestyles of most 
Americans.65 Most Americans work over forty hours per week, 
leaving them with few opportunities to spend several hours 
playing a round of golf.66

59 Id.
60 See Joe Juliano, Golf is Booming in Popularity During the COVID-19 Pandemic,

PHILA. INQUIRER (Sept. 27, 2020), http://www.inquirer.com/sports/golf-increase-business-
coronavirus-pandemic-philadelphia-national-courses-rounds-equipment-20200927.html 
[http://perma.cc/V4K3-GHCN]; Mike Stachura, The Numbers are Official: Golf’s Surge in 
Popularity in 2020 was Even Better Than Predicted, GOLF DIG. (Apr. 7, 2021), 
http://www.golfdigest.com/story/national-golf-foundation-reports-numbers-for-2020-were-
record-se [http://perma.cc/4GN5-EVRC]. 

61 See Golf Datatech Releases 2021 Mid-Year Report on U.S. Golf, GOLF DAILY (Aug. 
16, 2021), http://www.golfdaily.com/golf-datatech-releases-2021-mid-year-report-on-u-s-
golf/ [http://perma.cc/GF5L-C625] (reporting that Golf Datatech’s June 2021 statistics 
“suggest[] the tsunami in rounds [seen in 2020] might finally be slowing”); Jason Scott 
Deegan, Is the Pandemic Golf Boom Nearing the End?, GOLF PASS (Sept. 1, 2021), 
http://www.golfpass.com/travel-advisor/articles/end-of-pandemic-golf-boom 
[http://perma.cc/6LTZ-T2U8] (describing the increasing availability of tee times as an 
indication of the end of the pandemic golf boom). 

62 Michael Fitzpatrick, Golf’s Decline in America: Work/Life Balance is the True 
Culprit, BLEACHER REP. (Mar. 29, 2011), http://bleacherreport.com/articles/648286-decline-
of-golf-in-america-worklife-balance-is-the-true-
culprit#:~:text=Golf%20is%20on%20the%20decline,percent%20every%20year%20since%2
02006 [http://perma.cc/SF25-7BJU]. 

63 See, e.g., The Price of Raising a Golf Star, FORBES (June 11, 2007, 12:00 PM), 
http://www.forbes.com/2007/06/11/golf-cost-kid-forbeslife-
cx_ph_0611raise.html?sh=256044812a31 [http://perma.cc/72AP-NP33] (listing the various 
costs associated with getting a child into golf in 2007). 

64 See, e.g., Michael Baughman, People Simply Can’t Afford to Play Golf Anymore,
SUMMIT DAILY (Apr. 14, 2017) http://www.summitdaily.com/news/a-good-walk-spoiled-on-
the-golf-course/ [http://perma.cc/GLZ4-XMTG] (recounting the author’s personal experience 
with the drastic increases in the cost of golf). 

65 See Fitzpatrick, supra note 62. 
66 See id.
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Golf courses also take up a lot of space; the average 18-hole golf 
course requires 150 acres of land.67 In total, golf courses occupy up 
to two million acres of land in America68 and seventy thousand 
acres of land in Southern California alone.69 While that might be 
tolerable for golf courses that serve a lot of players, there are plenty 
of golf courses that are not seeing many players anymore.70 Those 
golf courses simply are no longer a good use of valuable space—
especially in light of other, more pressing land uses. Yet, they are 
still offered the protection of conservation easements.71

B. Golf Courses Do Not Serve a Legitimate Conservation 
Easement Purpose 

1. Golf Courses Do Not Serve the Statutory Intent of 
Conservation Easements 
According to the Open-Space Easement Act of 1974 (the “1974 

Act”), open-space land refers to land that “is essentially 
unimproved and devoted to an open-space use as defined in 
Section 65560 of the Government Code.”72 Under Section 65560(h), 
the following activities are considered open-space uses: 
preservation of natural resources; managed production of 
resources; outdoor recreation; public health and safety; support of 
military installations; and protection of Native American places, 
features, and objects.73

Because golf courses do not produce resources; require 
regulation due to public health and safety; support military 
installations; or protect Native American places, features, and 
objects, golf courses only have potential to serve an open-space use 

67 GOLF COURSE SUPERINTENDENTS ASS’N OF AMERICA, GOLF COURSE 
ENVIRONMENTAL PROFILE: PROPERTY PROFILE AND ENVIRONMENTAL STEWARDSHIP OF 
GOLF COURSES VOLUME I 8 (2007). 

68 See Bill Speros, 2 Million Acres Devoted to Golf Courses Across the U.S., Report Says,
GOLFWEEK (July 31, 2018, 4:26 PM), http://golfweek.usatoday.com/2018/07/31/2-million-
acres-devoted-to-golf-courses-across-the-u-s-report-says/ [http://perma.cc/DB7X-TJ2Z]. 

69 Daniel Yi, Golf Courses Not Green Enough?, L.A. TIMES (Apr. 11, 2005, 12:00 AM), 
http://www.latimes.com/archives/la-xpm-2005-apr-11-me-golf11-story.html 
[http://perma.cc/L5G4-3NBB]. 

70 See Crompton, supra note 58 (noting that “[i]n a typical year, approximately 200 
courses fail”); Baughman, supra note 64 (declaring that as of 2017, “more than 800 courses 
across America have closed in a decade”). 

71 See generally Larry Hirsh, Golf Course Conservation Easements & the New Tax Bill,
GOLF PROP. ANALYSIS (Dec. 7, 2017), http://golfprop.com/blog/golf-course-conservation-
easements-the-new-tax-bill/ [http://perma.cc/J4EK-935S] (discussing the consequences of a 
new tax bill on golf courses protected by conservation easements). 

72 CAL. GOV’T CODE § 51075(a) (West 1977). Section 51075(a) refers to Section 65560 
for a definition of open-space use. Id.

73 CAL. GOV’T CODE § 65560(h)(1)–(6) (West 2018). 
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as preservation of natural resources or outdoor recreation under 
the 1974 Act. However, closer examination of the meaning of open 
space for the preservation of natural resources and open space for 
outdoor recreation raises the question of whether the California 
Legislature intended for open-space land to encompass golf 
courses as we understand them today. Section 65560(h)(1) 
describes “open space for the preservation of natural resources” as 
including “areas required for the preservation of plant and animal 
life, including habitat for fish and wildlife species; areas required 
for ecologic and other scientific study purposes; rivers, streams, 
bays, and estuaries; and coastal beaches, lakeshores, banks of 
rivers and streams, and watershed lands.”74 Golf courses do not 
preserve plant and animal life because in order to construct golf 
courses, natural habitats, and the plants and animals that rely on 
them, must be “disfigured and destroyed to create highly 
organized, artificially watered and unarguably fake nature.”75 For 
the same reason, golf courses are not useful for ecologic and other 
scientific study. The artificial character of golf courses means that 
golf courses rarely contain natural bodies of water like rivers, 
streams, bays, and estuaries.76 This also means that golf courses 
rarely contain coastal beaches, lakeshores, banks of rivers and 
streams, and watershed lands.77 Thus, golf courses cannot serve 
as open space for the preservation of natural resources. Moreover, 
Section 65560(h)(3) clarifies: 

Open space for outdoor recreation[] includ[es] . . . areas of outstanding 
scenic, historic, and cultural value; areas particularly suited for park 
and recreation purposes, including access to lakeshores, beaches, and 
rivers and streams; and areas that serve as links between major 
recreation and open-space reservations, including utility easements, 
banks of rivers and streams, trails, and scenic highway corridors.78

Golf courses definitely do not have historic or cultural value. 
Additionally, while golf courses do serve a recreational purpose, 
because the list of park and recreation purposes provided in 
Section 65560(h)(3) exclusively contains bodies of water, it is 
doubtful that the California Legislature intended for Section 
65560(h)(3) to include golf-related recreation because most golf 
courses do not provide access to lakeshores, beaches, and rivers 

74 Id.
75 See Baughman, supra note 64. 
76 See Nick Aspinwall, Why Golf Might Not Survive the 21st Century, DAILY BEAST

(Dec. 10, 2022, 9:43 AM), http://www.thedailybeast.com/golf-might-not-survive-the-21st-
century-thanks-to-climate-change [http://perma.cc/EN2Z-JTG7]. 

77 See id. 
78 CAL. GOV’T CODE § 65560(h)(3) (West 2018). 
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and streams.79 Regardless of whether golf courses serve any 
scenic value or serve as links between major recreation and open-
space reservations, at the end of the day, the 1974 Act requires 
that open-space land be “essentially unimproved,”80 and golf 
course construction requires drastically changing the land on 
which golf courses are built.81

2. Golf Courses Do Not Serve the Environmental Objective of 
Conservation Easements 
Even accepting the assumption that conservation easements 

are a productive use of land would be of no help to preserving golf 
courses because it would be based on the argument that 
conservation easements promote environmentalism.82 Yet, many 
conservation easements protect golf courses even though golf 
course construction and maintenance harm the environment in a 
multitude of ways. In the process of clearing land for golf courses, 
golf course developers remove vast amounts of natural vegetation 
and habitats from the land, which “ravage[s] entire ecosystems” 
and destroys biodiversity.83 Specifically, clearing the land requires 
excavation and soil movement, which alter natural habitats.84

After destroying native vegetation and driving out animals that 
inhabited the land, golf course developers fill the land with non-
native grasses and decorative plants.85

79 The canon of statutory construction known as noscitur a sociis dictates that a group 
of words should take on similar meanings in order to avoid inadvertently widening the 
scope of statutes. See NORMAN J. SINGER & SHAMBIE SINGER, 2A SUTHERLAND STATUTES 
AND STATUTORY CONSTRUCTION § 47:16 (7th ed. 2014).

80  CAL. GOV’T CODE § 51075(a) (West 1977). 
81 See Baughman, supra note 64; see also infra notes 85–87 and accompanying text. 
82 See CAL. CIV. CODE § 815.1 (West 1979); CAL. GOV’T CODE § 51051(a) (West 2013); 

CAL. GOV’T CODE § 51054 (West 2012); Frequently Asked Questions, LAND TRUST ALL.
http://www.landtrustalliance.org/what-you-can-do/conserve-your-land/questions 
[http://perma.cc/B2NQ-JZGZ] (last visited Mar. 28, 2022); Conservation Easement, CAL.
COUNCIL LAND TRS., http://www.calandtrusts.org/conservation-basics/conservation-
tools/conservation-easement/ [http://perma.cc/R8WC-GNRX] (last visited Mar. 28, 2022); 
What Is a Conservation Easement?, NAT’L CONSERVATION EASEMENT DATABASE,
http://www.conservationeasement.us/what-is-a-conservation-easement/ 
[http://perma.cc/4UJK-WBE6] (last visited Mar. 28, 2022). 

83 See Golf Courses: Friend or Foe?, BEACHAPEDIA (Nov. 21, 2022, 5:24 PM) 
[hereinafter BEACHAPEDIA], http://beachapedia.org/Golf_Courses:_Friend_or_Foe%3F 
[http://perma.cc/EP8W-H3WK]; Lizzy Rosenberg, As You Would Imagine, the 
Environmental Impact of a Golf Course Is Sky-High, GREEN MATTERS (Dec. 10, 2021, 
11:54 AM), http://www.greenmatters.com/p/golf-courses-environmental-impact 
[http://perma.cc/3BMT-Z7UP]. 

84 Carlos Andrés Peña Guzmán & Duvan Javier Mesa Fernández, Environmental 
Impacts by Golf Courses and Strategies to Minimize Them: State of the Art, 7 INT’L J. ARTS
& SCI. 417, 421 (2014) [hereinafter Guzmán & Fernández]. 

85 See BEACHAPEDIA, supra note 83. 
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To make matters worse, the negative environmental impacts 
of golf courses continue beyond the construction of such golf 
courses. Golf courses require excessive amounts of water to keep 
acres of grass green.86 Oftentimes, the local water supply cannot 
afford to meet the demands of golf courses.87 For example, in 
California, a notorious drought state,88 thirty-seven million 
gallons of water are used on a daily basis to water golf courses in 
Coachella Valley alone.89 Land that draws so intensely upon such 
a limited resource surely cannot be considered natural or 
environmentally friendly. Additionally, in order to maintain the 
strength of the grass on golf courses, golf course managers must 
feed nutrients into the grass through unnatural fertilizers.90 They 
also spread pesticides all over golf courses in order to protect the 
grass and keep pests away from golfers.91 There are usually 
regulations on the amount of pesticides golf course managers can 
use, but “a vast majority of golf course managers ignore the 
international and local regulations in terms of pesticides and [the] 
workers who handle them do not know the rules.”92 In fact, more 
pesticides are applied to golf courses than farmlands.93 The harm 
done by fertilizers and pesticides expands beyond the golf courses. 
These chemicals get into the irrigation systems and contaminate 
groundwater aquifers, surface water bodies, and the ocean.94

From destroying local biodiversity, to using an exorbitant 
amount of California’s limited water supply, to polluting bodies of 
water with pesticides and fertilizers, golf courses cause an 
abundance of environmental harm and do not serve a legitimate 
conservation easement purpose. Therefore, even assuming 
conservation easements are a productive use of land, golf course 
conservation easements are not a productive use of land.  

86 Rosenberg, supra note 83. 
87 See BEACHAPEDIA, supra note 83. 
88 See Rachel Becker, No End in Sight: California Drought on Course to Break Another 

Record, CALMATTERS (Feb. 16, 2022), http://calmatters.org/environment/2022/02/california-
drought-record-january-february/ [http://perma.cc/VWM7-87MD]. 

89 Baughman, supra note 64. California is not the only drought state where this 
happens. In Phoenix, Arizona, golf courses use more than eighty million gallons of water 
per day. Id. Similarly, in Salt Lake City, Utah, thirty golf courses consume approximately 
nine million gallons of water per day. Rosenberg, supra note 83. 

90 See Guzmán & Fernández, supra note 84, at 418. 
91 See id.; see also Rosenberg, supra note 83. 
92 Guzmán & Fernández, supra note 84, at 418. 
93 See id. at 419. 
94 BEACHAPEDIA, supra note 83; see also Baughman, supra note 64; Rosenberg, supra

note 83; Guzmán & Fernández, supra note 84, at 419. 
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C. Replacing Golf Courses with Housing Is a Productive Use of 
Land 
Terminating conservation easements on golf courses to enable 

housing development removes unproductive land use and replaces 
it with productive land uses. For obvious reasons, replacing golf 
courses with housing fulfills the public policy goal of addressing 
the housing crisis, but developing housing on golf courses also 
fulfills environmental policy goals. This is because transforming 
golf courses into housing enables development near the already-
existing developments.95

California needs housing, so homes must be built one way or 
another.96 Housing can either be built in areas that are already 
developed—such as suburban neighborhoods with increasingly 
vacant golf courses—or in areas that are currently untouched by 
societal developments. Building homes in areas that are already 
developed is better for the environment because it preserves 
natural landscapes, reduces greenhouse gases, and decreases 
pollution from water runoff.97 First, if housing is not constructed 
near existing developments, by default, it must be constructed in 
distant, undeveloped areas. This sprawl inherently requires the 
destruction of untouched ecosystems. Second, when housing is 
built away from jobs, services, and other homes, residents of those 
homes are generally forced to drive further to get to work, run 
errands, and meet up with friends and family.98 That is, when 
homes are built away from existing developments, residents of 
those homes have longer commutes, which generally increases 
greenhouse gas emissions.99 On the other hand, building housing 
near existing developments reduces greenhouse gas emissions.100

Finally, developing in previously untouched areas creates 

95 See infra text accompanying notes 92–98. 
96 See U.S. ENV’T PROT. AGENCY, EPA 231-R-06-001, PROTECTING WATER RESOURCES 

WITH HIGHER-DENSITY DEVELOPMENT (2006) (“[T]he choice is not whether to grow by one 
house or eight but is instead where and how to accommodate the eight houses.”). 

97 See U.S. ENVTL. PROT. AGENCY, EPA 231K13001, OUR BUILT AND NATURAL 
ENVIRONMENTS: A TECHNICAL REVIEW OF THE INTERACTIONS AMONG LAND USE,
TRANSPORTATION, AND ENVIRONMENTAL QUALITY (2013). 

98 See NATHANIEL DECKER ET AL., RIGHT TYPE RIGHT PLACE: ASSESSING THE 
ENVIRONMENTAL AND ECONOMIC IMPACTS OF INFILL RESIDENTIAL DEVELOPMENT THROUGH 
2030 11–12 (2017). 

99 See id.; see also MAC TAYLOR, CAL. LEGIS. ANALYST’S OFF., ASSESSING CALIFORNIA’S
CLIMATE POLICIES—TRANSPORTATION 39 (2018). 

100 See DECKER, supra note 98. 
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impervious surfaces101 and compacted soils that filter less 
water.102 This increases surface runoff and decreases groundwater 
infiltration, which results in the pollution of streams, rivers, lakes, 
and beaches.103 Transforming golf courses into housing minimizes 
the need for environmentally harmful sprawl. 

Overall, not only do golf courses fail to fulfill an environmental 
preservation purpose, but they actively harm the environment. As 
a result, golf courses are undeserving of protection by conservation 
easements because they do not pursue the public policy goals of 
environmentalism that conservation easements purport to 
accomplish. Meanwhile, building housing in developed areas is an 
important step in addressing California’s housing crisis and has a 
positive impact on the environment. Clearly, terminating golf 
course conservation easements to enable the transformation of golf 
courses into housing is an efficient way to address California’s 
housing crisis and promote environmentalism. However, one 
enormous barrier stands in the way: the perpetuity feature of 
conservation easements. 

III. THE PERPETUITY FEATURE OF CONSERVATION EASEMENTS:
THE CONS OUTWEIGH THE PROS

One of the most controversial components of conservation 
easements is the perpetuity feature.104 Yet, all three of California’s 
conservation easement acts are actually or constructively 
perpetual.105 Although the perpetuity feature of conservation 
easements has its perks,106 the harm caused by this feature 
drastically outweighs those perks. Namely, in addition to not 

101 An impervious surface is a surface that stormwater cannot penetrate. Some 
examples of impervious surfaces are sidewalks, parking lots, and driveways. Impervious 
Surfaces Definition, LAW INSIDER, http://www.lawinsider.com/dictionary/impervious-
surfaces [http://perma.cc/J45J-V698] (last visited Sept. 14, 2022). 

102 U.S. ENV’T PROT. AGENCY, supra note 96, at 4. 
103 Id.
104 See, e.g., Jessica E. Jay, When Perpetual Is Not Forever: The Challenge of Changing 

Conditions, Amendment, and Termination of Perpetual Conservation Easements, 36 HARV.
ENV’T L. REV. 1, 2–4 (2012) (making a case against perpetual conservation easements); Ann 
Taylor Schwing, Perpetuity Is Forever, Almost Always: Why It Is Wrong to Promote 
Amendment and Termination of Perpetual Conservation Easements, 37 HARV. ENV’T L. REV.
217, 218–19, 223 (2013) (arguing that conservation easements must be perpetual in 
response to Jessica E. Jay’s article challenging that notion); Jessica E. Jay, Understanding 
When Perpetual Is Not Forever: An Update to the Challenge of Changing Conditions, 
Amendment, and Termination of Perpetual Conservation Easements, and Response to Ann 
Taylor Schwing, 37 HARV. ENV’T L. REV. 247, 248–49 (2013) (arguing against perpetual 
conservation easements, once again, in response to Ann Taylor Schwing’s response to her 
original argument). 

105 See infra Part III.A. 
106 See infra Part III.B. 
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actually being an effective way to conserve nature, perpetual 
conservation easements bind future generations to outdated 
scientific knowledge and cultural values.107

A. All Conservation Easements Are Actually or Constructively 
Perpetual 
When discussing conservation easements in California, there 

are three key pieces of legislation to recognize: the Conservation 
Easements Act of 1979 (the “1979 Act”),108 the Open-Space 
Easement Act of 1974 (the “1974 Act”),109 and the Open-Space 
Easement Act of 1969 (the “1969 Act”).110 While there are 
differences between the conservation easements created under the 
1979, 1974, and 1969 Acts, landowners, for the most part, can 
pursue land conservation under any of these three acts.111

Terminating a conservation easement, on the other hand, requires 
significantly more thought.  

To start, there are currently no means by which a 
conservation easement granted under the 1979 Act can end.112

Conservation easements under the 1979 Act must be granted in 
perpetuity,113 and the 1979 Act has no termination provision.114

Therefore, there is currently no statutory method for terminating 
a 1979 Act conservation easement. Accordingly, conservation 
easements granted under the 1979 Act are actually perpetual. 

While conservation easements under the 1969 and 1974 Acts 
can be perpetual or for a term of years and can be nonrenewed or 
terminated via statutorily prescribed methods, the requirements 
for nonrenewal and termination render the conservation 
easements under the 1969 and 1974 Acts constructively 
perpetual.115 Conservation easements granted under the 1974 
Act can be approved for a minimum term of ten years, but can 
also exist in perpetuity.116 A perpetual conservation easement 
can only be terminated by abandonment under Section 51093.117

Pursuant to Section 51093, a city or county may only approve of 

107 See infra Part III.C. 
108 CAL. CIV. CODE §§ 815–816 (West 1979). 
109 CAL. GOV. CODE §§ 51070–51097 (West 1974). 
110 CAL. GOV. CODE §§ 51050-51065 (West 1969). 
111 See infra notes 108–121 and accompanying text. 
112 See infra notes 115–116 and accompanying text. 
113 CAL. CIV. CODE § 815.2 (West 1979). 
114 See BARRETT & LIVERMORE, supra note 10, at 32. 
115 See infra notes 110–121 and accompanying text. 
116 CAL. GOV’T CODE § 51070 (West 1977); see also CAL. GOV’T CODE § 51075(d) (West 

1977); CAL. GOV’T CODE § 51081 (West 1975). 
117 See BARRETT & LIVERMORE, supra note 10, at 24. 
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an abandonment if it finds that the conservation easement no 
longer serves any Section 51084 public interest,118 the 
abandonment is consistent with the purpose of the 1974 Act, the 
abandonment is consistent with the local general plan, and the 
abandonment is necessary to avoid a substantial financial 
hardship to the landowner due to involuntary factors unique to 
the landowner.119 Not only are the latter three requirements 
vague and easy to oppose, but Section 51084 also covers a broad 
range of public interests.120 As a result, it is unlikely that land 
that once served one of these public purposes no longer serves 
any Section 51084 public purpose; thus, abandoning a 1974 Act 
conservation easement is unlikely to be successful. Furthermore, 
a conservation easement for a term of years can be terminated by 
abandonment under Section 51093 or by nonrenewal.121

However, if nonrenewal is initiated by a nonprofit organization, 
the nonrenewal must be approved by the city or county according 
to the standards provided in Section 51093,122 which makes 
nonrenewal just as impossible as abandonment. Clearly, 
conservation easements granted under the 1974 Act are 
constructively perpetual. 

The termination process is extremely similar for conservation 
easements granted under the 1969 Act. According to Section 51053 
of the 1969 Act, a conservation easement must last for at least 
twenty years,123 but can also exist in perpetuity.124 This 
conservation easement may only be abandoned if the city or county 
first finds that the land no longer serves a public purpose listed in 
Section 51056(b).125 However, Section 51056(b) has a fairly broad 
list of public purposes,126 so it is unlikely that land that once 

118 A city or county must find that preservation is in the best interest of the city or 
county. CAL. GOV’T CODE § 51084(b) (West 2013). Moreover, at least one of the following 
must be true: the land is essentially unimproved and has value as scenery, a watershed, or 
as a wildlife preserve in its natural state; the land will add to the amenities of living in 
neighboring developed areas or will help preserve rural character; the land lies in an area 
that “should remain rural in character” and keeping the land as open space will help 
maintain that character; the land will prevent floods or has value as a watershed; the land 
rests in “an established scenic highway corridor”; the land is a wildlife preserve or 
sanctuary; and the open space will serve the purposes of the 1974 Act or Section 8 of 
Article XIII of the California Constitution. Id. 

119 CAL. GOV’T CODE § 51093(a) (West 1974). 
120 CAL. GOV’T CODE § 51093(a) (West 1974). 
121 CAL. GOV’T CODE § 51090 (West 1977). 
122 CAL. GOV’T CODE § 51090 (West 1977). 
123 CAL. GOV’T CODE § 51053 (West 2012). 
124 CAL. GOV’T CODE § 51051(a) (West 2013). 
125 CAL. GOV’T CODE § 51061 (West 1971). 
126 The Section 51056(b) public purposes are as follows: 
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served one of these public purposes no longer serves any Section 
51056(b) public purpose. Consequently, abandoning a 1969 Act 
conservation easement is unlikely to be successful, making a 1969 
Act conservation easement constructively perpetual. 

Overall, between the 1969 Act, the 1974 Act, and the 1979 Act, 
there are plenty of ways to impose permanent conservation 
easements on a wide variety of lands. However, there is no 
reasonable way to terminate the conservation easements127 and 
free those lands should needs or interests change. 

B. The Perpetuity Feature of Conservation Easements Serves 
Only a Few Purposes 
Facially, it makes sense that conservation easements are 

perpetual. The purpose of conservation easements is to preserve the 
environment by restricting development on the land.128 If land 
development is only restricted for a few years, or even a few decades, 
then eventually the land will be developed. The idea is that once the 
land is developed, the environment can no longer be preserved. 
Thus, the only way to preserve the environment is by ensuring that 

[T]he preservation of the land as open space is in the best interest of the state, 
county, or city and is important to the public for the enjoyment of scenic beauty, 
for the use of natural resources, for recreation, or for the production of food or 
fiber and specifically because one or more of the following reasons exist: 
(1) It is likely that at some time the public may acquire the land for a park or 
other public use. 
(2) The land is unimproved and has scenic value to the public as viewed from a 
public highway or from public or private buildings. 
(3) The retention of the land as open space will add to the amenities of living in 
adjoining or neighboring urbanized areas. 
(4) The land lies in an area which in the public interest should remain rural in 
character and the retention of the land as open space will help preserve the rural 
character of the area. 
(5) It is in the public interest that the land remain in its natural state, including 
the trees and other natural growth, as a means of preventing floods or because 
of its value as watershed. 
(6) The land lies within an established scenic highway corridor. 
(7) The land is valuable to the public as a wildlife preserve or sanctuary and the 
instrument contains appropriate covenants to that end. 
(8) The public interest will otherwise be served in a manner recited in the 
resolution and consistent with the purposes of this subdivision and 
Article XXVIII of the Constitution of the State of California. 

CAL. GOV’T CODE § 51056(b) (West 1969). 
127 See, e.g., Schwing, supra note 104, at 218 (describing termination of conservation 

easements as “extremely difficult or impossible”). 
128 Conservation Easements, CAL FIRE, http://www.fire.ca.gov/programs/resource-

management/resource-protection-improvement/wildfire-resilience/forest-stewardship/ 
conservation-easements/#:~:text=A%20conservation%20easement%20is%20a,private%20 
ownership%20of%20the%20land [http://perma.cc/2M2M-YDVB] (last visited Feb. 4, 2023). 
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the land is never developed. The perpetuity feature makes 
conservation easements a stronger land preservation mechanism 
than regulations.129 Conservation easements create an unwavering 
right in the preservation of the land, and this right is less likely to 
falter in the face of changing political and economic needs and 
interests than regulations, which are always subject to change.130

Beyond environmental preservation purposes, the tax 
considerations favor the imposition of the perpetuity feature of 
conservation easements. When landowners subject their land to 
conservation easements, the I.R.S. views it as a charitable 
contribution and allows the landowners to take tax deductions.131

This tax deduction incentivizes landowners to burden their land 
for the sake of environmental preservation.132 However, if 
terminating conservation easements were convenient, landowners 
could exploit the tax deductions and then swiftly unburden their 
land—enabling landowners to take advantage of a reward they 
have done nothing to earn.133

Finally, the perpetuity feature actually propels the 
conservation easement movement forward by appealing to 
nostalgia, as landowners tend to have personal attachments to 
their land and do not want to see their land change.134 Through 
conservation easements, landowners can attempt to stop time by 
ensuring that, even when they are long gone, their land will 
continue to resemble the picture in their memory.135

C. Perpetual Conservation Easements are Harmful Because 
They are Ineffective and Bind Future Generations to 
Outdated Science and Cultural Values 
When past and present landowners grant conservation 

easements, they make decisions that are extraordinarily difficult for 
future landowners to reverse. Understandably, many scholars have 

129 See Adena R. Rissman, Evaluating Conservation Effectiveness and Adaptation in 
Dynamic Landscapes, 74 LAW & CONTEMP. PROBS. 145, 150 (2011). 

130 See id.
131 See I.R.C. § 170(a) (allowing deductions for charitable contributions); I.R.C. § 

170(f)(3)(B)(iii) (asserting that taxpayers are not denied deductions for qualified 
conservation contributions). 

132 See Richard J. Roddewig, Conservation Easements & Their Critics: Is Perpetuity Truly 
Forever . . . and Should It Be?, 52 UIC J. MARSHALL L. REV. 677, 682 (2019); id. at 682 n.8. 

133 See Mahoney, supra note 32, at 776. 
134 See Nancy A. McLaughlin, Conservation Easements: Perpetuity and Beyond, 34 

Ecology L. Q. 673, 675–76 (2007). In fact, land trusts trying to acquire conservation 
easements use this as a selling point with landowners. Id. at 676; see also Mahoney, supra
note 32, at 750–51. 

135 See Mahoney, supra note 32, at 750–51.
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qualms with this.136 Through conservation easements, past and 
present landowners exercise control over future landowners and 
have the ability to impose outdated land use ideas on a community 
whose needs and interests have evolved and can no longer be served 
by those land use ideas.137 This leaves future generations stuck with 
restrictions that do not promote modern values or incorporate 
advances in ecological sciences.138 Not only do past and present 
landowners violate the autonomy of future landowners when they 
grant perpetual conservation easements in an attempt to save the 
environment, they are improperly assuming that they hold all the 
answers to future problems.139 It is naive to assume that past and 
present generations know more than future generations. Yet, 
humans regularly assume that the information they have 
constitutes “enduring truths instead of contingent hypotheses.”140

They tend to overestimate their competence and forget that future 
generations inevitably change the plans of past and present 
generations141 because, undoubtedly, future generations will have a 
greater understanding of how effectively conservation easements 
actually contribute to land conservation.142

In a 2002 article entitled “Perpetual Restrictions on Land 
and the Problem of the Future,” Julia D. Mahoney provides 
several arguments supporting the idea that past and present 
generations do not know enough to make permanent decisions 
for future generations—three of which support the argument 
that conservation easements on golf courses no longer serve 
public policy goals.143 First, Mahoney debunks the argument 
that the best way to preserve nature is to not touch it at all.144

This old argument derived from the homeostasis model, which 
maintained that living organisms and their habitats persisted 
by resisting change.145 Clearly, conservation easements and 
their perpetual nature are backed by the homeostasis model.146

136 See, e.g., Gerald Korngold, Solving the Contentious Issues of Private Conservation 
Easements: Promoting Flexibility for the Future and Engaging the Public Land Use Process,
2007 UTAH L. REV. 1039, 1039 (2007); Roddewig, supra note 132, at 711 (“[P]erpetual 
conservation easements granted decades earlier will block appropriate governmental 
response to environmental crises.”); Mahoney, supra note 32, at 744. 

137 See Korngold, supra note 136, at 1053–54. 
138 Mahoney, supra note 32, at 744. 
139 See Korngold, supra note 136, at 1065. 
140 See Mahoney, supra note 32, at 783. 
141 See id.
142 See id. at 768. 
143 See id. at 753–69. 
144 See id. at 753–57. 
145 Id. at 753. 
146 See id. at 755. 
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In fact, the homeostasis model formed the basis of 
environmentalism in the mid-1960s—just before the California 
legislature enacted the 1969, 1974, and 1979 Acts.147 However, 
ecological scientists have abandoned the homeostasis model for 
the belief that nature is in a constant state of flux.148 Because 
nature is in a constant state of flux, it is impossible for humans 
to preserve the earth by simply maintaining it as is.149 Thus, 
perpetual conservation easements, like the homeostasis model 
on which they are based, are outdated. The people involved in 
preserving land through conservation easements incorrectly 
believe that they are helping the earth by preventing 
development on these protected lands, but in reality, “the eternal 
prohibition of residential subdivisions, commercial activity, and 
other ‘development’ may turn out to be foolish.”150

Second, Mahoney explains that the perpetuity feature is 
harmful because future generations will inevitably better 
understand ecosystems and environmental preservation than 
past and present generations.151 With respect to golf course 
conservation easements, the advancement in understanding of 
what Mahoney describes is evident. To start, improved 
knowledge about how ecosystems work has changed views on golf 
courses as natural environments. As recently as fifty years ago, 
even golf course designers did not know how golf courses 
impacted the environment.152 However, it is now known that the 
construction and maintenance of golf courses actually destroy 
biodiversity and pollute irrigation systems, among other 
harms.153 Furthermore, in the 1970s, Dr. Paul R. Ehrlich’s The 
Population Bomb initiated an anti-growth movement on the basis 
that “[t]oo many people, packed into too-tight spaces, [took] too 
much from the earth.”154 This anti-growth movement partially 
manifested in opposition to development,155 which inevitably 
made big open spaces like golf courses very desirable. Over time, 

147 See DOUGHERTY, supra note 19, at 80. 
148 Mahoney, supra note 32, at 754. 
149 Id.
150 Id. at 757. 
151 Id.
152 Yi, supra note 69. 
153 See supra Part II.B.2. 
154 Charles C. Mann, The Book That Incited a Worldwide Fear of Overpopulation,

SMITHSONIAN MAG. (Jan. 2018), http://www.smithsonianmag.com/innovation/book-incited-
worldwide-fear-overpopulation-180967499/ [http://perma.cc/4LPK-RA9T]. 

155 See Jason Lopata, L.A. Urbanized: Local Growth Politics and Development Patterns,
URBANIZE L.A. (Apr. 9, 2018, 10:00 AM), http://la.urbanize.city/post/la-urbanized-local-
growth-politics-and-development-patterns [http://perma.cc/W54W-RLU9]. 
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Dr. Ehrlich’s view has become rather fringe, and it is now known 
that the overpopulation Dr. Ehrlich described can be attributed 
to economics and sociology rather than science.156 Because it is 
now known that golf courses do not preserve ecosystems and the 
anti-growth movement does not preserve the environment, the 
reasons for protecting golf courses with conservation easements 
are moot. Yet, due to the current legislation surrounding 
conservation easements, land uses cannot be improved in 
response to this change. Even worse? In all likelihood, future 
generations will learn even more about environmentalism and 
wish to change the approach that past and present generations 
have taken to preservation—including the use of conservation 
easements.157 Sadly, with the existing rules surrounding 
conservation easements, future generations will find changing 
the approach extraordinarily onerous, if not impossible. 

Third, Mahoney argues that perpetual conservation 
easements are detrimental because cultural values change from 
generation to generation and further suggests that those changing 
cultural values can effect change in future land use regulations.158

For example, in 1958, Pat Brown ran for governor of California 
with a campaign focused on growing California’s population, and 
Californians elected Brown as governor by a margin of a million 
votes.159 Through their voting, Californians indicated that they 
favored growth.160 However, by the mid-1960s, Californians 
shifted their preference, and anti-growth sentiment took over local 
politics.161 Californians have changed their preferences before, so 
another shift is entirely possible. As the popularity of golf declines 
and California’s need for housing increases, the cultural values of 
Californians may shift away from protecting acres of golf courses 
and instead favor developing land to make housing possible for 
their fellow Californians. On a more general level, perhaps future 
generations will not oppose development with as much voracity as 
the current generation opposes development.162 Still, with 
perpetual conservation easements in the way, that will not matter 
because future generations will not have the liberty to align their 
land uses to their cultural values. Notably, the Open-Space 
Easement Act of 1974 itself presumes that public policy interests 

156 Mann, supra note 154. 
157 See Mahoney, supra note 32, at 757. 
158 Id. at 759. 
159 DOUGHERTY, supra note 19, at 69. 
160 Id.
161 Id. at 79. 
162 Mahoney, supra note 32, at 762. 
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will change.163 Section 51084 states that a conservation cannot be 
granted unless there is a public interest, but Section 51093(a) says 
that a conservation cannot be terminated unless there is no 
Section 51084 public interest.164 Section 51093(a) inherently 
assumes that the Section 51084 public interest can change because 
if it is impossible for the Section 51084 public interest to change, 
then it would be impossible for a conservation easement to be 
terminated under Section 51093(a). In which case, Section 
51093(a) is null, and the canons of statutory construction—
namely, the rule against surplusage—require that meaning be 
given to every word of a statute.165 Clearly, changes in cultural 
values and public interests are inevitable and expected. Yet, the 
past and present generations continue to insist on making 
conservation easements perpetual. Unfortunately, by doing so, the 
past and present generations lock in the land and shut the door on 
future generations’ ability to evolve.166

Throughout history, society has experienced shifts in 
economics, population, technology, and values that modify land 
use desirability.167 Even Restatement (Third) of Property: 
Servitudes Section 7.11, which strongly favors maintaining the 
perpetuity of conservation easements,168 recognizes that “it is 
inevitable that, over time, changes will take place that will make 
it impracticable or impossible for some conservation servitudes to 
accomplish the purpose they were designed to serve.”169 Overall, 
imposing on future generations restrictions that are likely to 
become outdated does not seem to work in favor of those future 
generations. If that’s the case, then what is the point? The entire 
justification for conservation easements is to preserve the land for 
future generations. If future generations cannot benefit, then what 
is the real justification? In her article, Mahoney speculates that 
“the real beneficiaries [of conservation easements] are members of 
the present generation.”170 That is, these beneficiaries are past 

163 See infra notes 165–166 and accompanying text. 
164 CAL. GOV’T CODE § 51084 (West 2013); CAL. GOV’T CODE § 51093(a) (West 1974). 
165 ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF 

LEGAL TEXTS 174 (2012). Note that the exact same argument can be made for the Open-
Space Easement Act of 1969 and Sections 51056 and 51061. 

166 See Mahoney, supra note 32, at 762. 
167 See Korngold, supra note 136, at 1063. 
168 See RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 7.11 (AM. L. INST. 2000) 

(prohibiting modification or termination of conservation servitudes, allowing for 
termination only if the servitude can no longer accomplish any conservation purpose, and 
imposing monetary penalties for such termination presumptively). 

169 RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 7.11 cmt. a (AM. L. INST. 2000). 
170 Mahoney, supra note 32, at 783; see also BERNARD J. FRIEDEN, THE 

ENVIRONMENTAL PROTECTION HUSTLE 37 (1979). 
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and present generations who believe that leaving land 
undeveloped—or, in the case of golf courses, leaving land 
developed, but according to the preferences of modern people—is 
the best use of the land. However, this benefit comes at a great 
expense to future generations, and feeding into the fleeting desires 
of past and present generations is certainly not worth the suffering 
of future generations. 

IV. PROPOSAL

While some conservation easements actually promote 
environmental conservation by safeguarding California’s coasts, 
forests, and historic areas, other conservation easements merely 
prevent acres of pesticide-soaked grass from being transformed 
into productive uses of land that benefit the community. Where 
conservation easements protect golf courses, conservation 
easements inhibit housing development and the environmental 
benefits associated with building housing near existing 
developments. Plain and simple: golf course conservation 
easements obstruct the productive use of land—especially because 
the number of people using golf courses is dwindling while the 
number of people needing housing is rising. Clearly, terminating 
golf course conservation easements can help California 
productively use its land, but the perpetuity feature of 
conservation easements obstructs this productivity. In order to 
grapple with the obstacle imposed by the perpetuity features, I 
present a two-part proposition. First, the California Legislature 
should disallow new grants of conservation easements on golf 
courses and enable termination of existing golf course 
conservation easements. Second, the courts should provide a 
means by which golf course conservation easements can be 
challenged and terminated. 

A. The California Legislature Should Amend the 1979, 1974, 
and 1969 Acts 
The California Legislature can disallow golf course 

conservation easements by amending the 1979, 1974, and 1969 
Acts. The California Legislature should add a provision 
prohibiting conservation easements on land used as golf courses to 
each Act. Additionally, the 1979 and 1969 Acts define the type of 
land that qualifies for conservation easements very broadly,171 so 
the California Legislature should amend the 1979 and 1969 Acts 
to explicitly exclude land used as golf courses from conservation 

171 See CAL. GOV’T CODE § 51051(a) (West 2013); CAL. CIV. CODE § 815.1 (West 1979). 
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easement protection. Prohibiting the grant of new golf course 
conservation easements removes future barriers to housing 
development and enables the most productive use of land. 

To remove existing barriers and enable the productive use of 
land, the California Legislature needs to create avenues through 
which existing golf course conservation easements can be 
terminated. This task can be accomplished by amending the 1979, 
1974, and 1969 Acts to include provisions that explicitly allow 
conservation easements on golf courses to be terminated or 
abandoned. Alternatively, for the 1969 and 1974 Acts, the 
California Legislature can amend the abandonment provisions—
Sections 51061172 and 51093(a),173 respectively—to explicitly allow 
for the abandonment of conservation easements on golf courses. 

B. The Courts Should Apply a Balancing Test to Terminate 
Conservation Easements 
Another potential means for removing the barrier that golf 

course conservation easements pose to the productive use of land 
is a court-enforced equitable mechanism by which golf course 
conservation easements can be terminated. The California 
Supreme Court has held that equitable servitudes that “impose[] 
burdens on the affected land that are so disproportionate to the 
restriction’s beneficial effects” will not be enforced.174 This holding 
should apply to conservation easements and equitable 
servitudes175 alike because conservation easements, a type of 
negative easement,176 are more akin to covenants than easements 
and, thus, are typically analyzed as covenants.177

Consequently, instead of enabling conservation easements to 
remain actually or constructively perpetual, courts should 
terminate conservation easements where the burdens that 

172 CAL. GOV’T CODE § 51061 (West 1971). 
173 CAL. GOV’T CODE § 51093(a) (West 1974). 
174 Nahrstedt v. Lakeside Vill. Condo. Ass’n, 878 P.2d 1287 (Cal. 1994). 
175 In other words, an equitable servitude is a covenant enforceable in equity. 

DUKEMINIER, supra note 7, at 761. 
176 The Nature of the Conservation Easement and the Document Granting It,

WECONSERVEPA, http://conservationtools.org/guides/138-the-nature-of-the-conservation-
easement-and-the-document-granting-it#:~:text=A%20conservation%20easement%20is% 
20properly,support%20of%20the%20negative%20easement [http://perma.cc/R5KK-XP9C] 
(last visited Oct. 14, 2022). 

177 GERALD KORNGOLD, PRIVATE LAND USE ARRANGEMENTS: EASEMENTS, REAL 
COVENANTS, AND EQUITABLE SERVITUDES 7 (1990). In fact, the Restatement (Third) of 
Property: Servitudes Section 1.2 explicitly declares that negative easements are 
indistinguishable from restrictive covenants and should be treated as restrictive covenants. 
RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 1.2 cmt. b (AM. L. INST. 2000). 
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conservation easements impose on land outweigh the benefits.178

In the application of this balancing test, two interests will 
commonly oppose the productive use of land: environmental 
conservation and settled expectations. 

1. Weighing the Public Interests: Environmental Conservation 
As previously established, the public interest supporting the 

grant of conservation easements is environmental preservation.179

Because golf courses are an environmental harm, the public 
interest in golf course conservation easements will easily be 
outweighed by the public interest in land uses such as housing 
development. Meanwhile, conservation easements that actually 
preserve nature will be considered to serve a strong public interest 
and be continued. This balancing test not only encourages the 
productive use of land, but it also accommodates our evolving 
understanding of what constitutes good environmentalism 
because the balancing test enables people to challenge 
conservation easements and request that courts periodically 
reevaluate whether the conservation easements actually promote 
the public policy of environmental preservation. 

2. Weighing the Public Interests: Settled Expectations 
Although conservation easements are not granted with the 

intent of protecting settled expectations, many people have 
developed settled expectations around golf course conservation 
easements. In the last few decades of the twentieth century, golf 
course neighborhoods began to gain traction,180 but most people 
are not buying homes in golf course neighborhoods out of a love for 
golf.181 Rather, they enjoy seeing open, green space from their 

178 For discussion of a similar balancing test, see Korngold, supra note 136, at 1080; 
BARRETT & LIVERMORE, supra note 10, at 32. Not only does this balancing test encourage 
the most productive use of land, but this balancing test also aligns with courts’ skepticism 
towards restrictions on the alienation of property rights by “promoting the dispersal of 
property so that land ownership is not concentrated in a small number of wealthy families” 
and “ensuring that resources are controlled by the current owners rather than past ones.” 
Mahoney, supra note 32, at 774–75. 

179 See supra Part II.B. 
180 See Crompton, supra note 58. 
181 See id.; see also Joan Lowy, The Growing Appeal of Green Space, TAMPA BAY 

TIMES (Aug. 21, 1999), http://www.tampabay.com/archive/1999/08/21/the-growing-
appeal-of-green-space/ [http://perma.cc/NCF7-EY7G]; Golf Course Homes Hold Their 
Appeal Across Generations, MCCORMICK (Nov. 15, 2018) [hereinafter MCCORMICK], 
http://liveatmccormick.com/golf-course-homes-hold-appeal-across-generations/ 
[http://perma.cc/JXC3-8MHM]; Brandi Shaffer, Golf Course Communities Appeal to Non-
Golfers in Tennessee, CLUB & RESORT BUS. (Apr. 5, 2016), 
http://clubandresortbusiness.com/golf-course-communities-appeal-non-golfers-
tennessee/ [http://perma.cc/NG4M-UB23]. 



Challenging Subpar Servitudes

homes182 and reveling in the accompanying exclusivity.183

Homeowners in golf course neighborhoods get to look out their 
windows and see “gently rolling greens, clusters of mature trees, 
ponds, lakes and fountains, as well as an occasional wildlife 
sighting”184 instead of someone else’s house.185 Not only does the 
golf course increase these homeowners’ enjoyment of their homes, 
but it also increases the values of their homes.186

In all likelihood, homeowners in golf course neighborhoods 
chose to purchase their homes because of the green space and 
exclusivity provided by the golf courses, and their willingness to 
pay the price tag on their homes was at least partially motivated 
by the existence of these benefits. Where golf courses are 
safeguarded by conservation easements, these homeowners have 
the expectation that they will continue to reap the golf-course-
related benefits for which they paid. Thus, these homeowners—
third parties to the conservation easements—have settled 
expectations that are dependent on the conservation easements. If 
those conservation easements are terminated and developers build 
housing on the golf courses, that would upset the settled 
expectations of these homeowners. Luckily for these homeowners, 
courts have demonstrated a willingness to defend the expectations 
that persuade homeowners to purchase homes.187

Despite the courts’ willingness to defend settled expectations, 
there is still a strong argument to be made for terminating 
conservation easements in the interest of housing development. To 
start, it is unlikely that many homeowners in golf course 
neighborhoods actually rely on conservation easements because, 
generally speaking, whether a piece of land is encumbered by a 
conservation easement is not common knowledge.188 That is, if 
homeowners are unaware that the neighboring golf course is 

182 See MCCORMICK, supra note 181; Shaffer, supra note 181. 
183 See Crompton, supra note 58; Bill Ness, Pros & Cons of Living on a Golf Course, 55

PLACES (May 29, 2015), http://www.55places.com/blog/pros-cons-of-living-on-a-golf-course 
[http://perma.cc/6S4D-4M3K]. 

184 Ness, supra note 183. Contra Lowy, supra note 181 (“What kind of wildlife uses golf 
courses? The two that come to mind are earthworms and geese.”). 

185 Ness, supra note 183. 
186 See id.; see also Shaffer, supra note 181. 
187 Kenneth A. Stahl, Reliance in Land Use Law, 2013 BYU L. REV. 949, 958 (2013) 

(“[C]ourts seem to think it fundamentally unfair that a landowner should expend 
significant resources on an investment in the good faith belief that the status quo would 
remain unchanged, only to endure a complete wipeout of that investment when an 
unpredictable change occurs.”). 

188 See GREENINFO NETWORK, CCED DATABASE MANUAL 17 (2021b ed. 2021) 
http://www.calands.org/wp-content/uploads/2021/12/CCED-Manual-2021b.pdf 
[http://perma.cc/U5QU-8G3M]. 
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encumbered by a conservation easement, then they cannot 
reasonably rely on the conservation easement to inform their 
expectations. Consequently, they have no basis for assuming that 
the land surrounding their property is insusceptible to change. In 
the rare scenario where homeowners are aware of and reliant on 
a conservation easement, courts can weigh the homeowners’ 
interests in protecting their settled expectations against factors 
such as the number of golfers making use of the golf course, the 
quantity of housing that can be built on the land, the housing 
demand in the area, and the availability of other sites for housing 
development in the neighborhood. Land is scarce, and to some 
extent, the protection of settled expectations must give way to a 
solution to California’s housing crisis.189

CONCLUSION

Society’s understanding of science, its cultural values, and its 
needs evolve endlessly. The laws that form the boundaries of 
society must evolve as well. Our perception of golf courses as 
nature and California’s need for housing have evolved on parallel 
routes. It is now clear that golf courses are not a source of nature 
worth preserving, and California is in dire need of housing. Yet, 
we continue to protect golf courses under the guise of 
environmental conservation and maintain impediments to 
housing development. This anomaly can be resolved by 
transforming golf courses into housing. However, golf course 
conservation easements prevent that resolution because they 
perpetually prevent development on golf courses. Accordingly, 
another change is needed—a change to the legal landscape of 
conservation easements. By enabling the termination of 
conservation easements on golf courses, unproductive land can be 
freed to help alleviate California’s housing shortage.  

189 See Stahl, supra note 187, at 958–59 (considering that the courts’ protection of 
reliance interests is limited in order to allow for adaption to changing circumstances). 
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INTRODUCTION
For years, businesses have executed strategies to engage 

viewers with their products or services.1 Since engagement 
strategies can be manipulative, marketers must consider whether 
and when certain marketing tactics are unethical.2 Today, social 
media companies may have the same basic objective to engage 
their audiences, but their engagement strategies utilize artificial 
intelligence.3 To keep users engaged on social media, these 
platforms deploy algorithms that manipulate what the user views 
based on the user’s predicted interests.4 But the algorithm doesn’t 
just dictate what a user sees.5 It amplifies the user-generated 
content, meaning that, while the underlying content may be 
created by a human, the user’s experience of the content, or of 
reality, is mediated by the algorithm.6

This amplification is harmful because it enables the platform 
to show an unprecedented amount of personalized content to the 
viewer,7 ultimately promoting a message to the viewer that targets 
and preys on the viewer’s vulnerabilities and insecurities.8 This 
harm is evidenced by social media’s strong association with a rise 
in mental health challenges, primarily among teenagers.9 The 

1 See, e.g., Dr. Sydney Ceruto, The Psychological Concept That Can Make You a More 
Effective Marketer, FORBES: LEADERSHIP (Feb. 19, 2020, 8:45 AM), 
http://www.forbes.com/sites/forbescoachescouncil/2020/02/19/the-psychological-concept-
that-can-make-you-a-more-effective-marketer/?sh=56f413c821a4 [http://perma.cc/E42B-
8G7V] (describing how brands use classical conditioning to “train” customers to think about 
and turn to their brand). 

2 See id.
3 See Hidden Forces, The Age of A.I. and our Human Future, APPLE PODCASTS, at 39:45 

(Nov. 11, 2021) http://podcasts.apple.com/tj/podcast/the-age-of-a-i-and-our-human-
future/id1205359334?i=1000541470640 (speaking with Eric Schmidt, former CEO of Google, 
and Daniel Huttenlocher, inaugural dean of MIT Schwarzman College of Computing). 

4 See Elizabeth D. Levin, Theoretical Justifications for Government Regulation of 
Social Media Platforms, 24 VA. J.L. & TECH. 1, 10 (2021). 

5 See id. at 6–7. 
6 See id. at 7, 11–12; see also Swathi Sadagopan, Feedback Loops and Echo Chambers: 

How Algorithms Amplify Viewpoints, THE CONVERSATION (Feb. 4, 2019, 4:18 PM), 
http://theconversation.com/feedback-loops-and-echo-chambers-how-algorithms-amplify-
viewpoints-107935 [http://perma.cc/YEV8-XXCZ] (describing that algorithmic 
amplification is “when some online content becomes popular at the expense of other 
viewpoints” and experience shows that users viewing “a lighter version of a topic” are then 
recommended “more hardcore content”). 

7 See Elizabeth D. Levin, Theoretical Justifications for Government Regulation of 
Social Media Platforms, 24 VA. J.L. & TECH. 1, 14 (2021).

8 See Georgia Wells et al., Facebook Knows Instagram Is Toxic for Teen Girls, 
Company Documents Show, THE WALL ST. J. (Sept. 14, 2021, 7:59 AM), 
http://www.wsj.com/articles/facebook-knows-instagram-is-toxic-for-teen-girls-company- 
documents-show-11631620739 (pointing to Facebook’s internal studies reporting that teens 
blame Instagram for increases in the rate of anxiety and depression). 

9 Recent research demonstrates that increasing social media use is an important 
factor affecting adolescents’ mental health, and it particularly adversely impacts girls. See 
Lennart Raudsepp & Kristjan Kais, Longitudinal Associations Between Problematic 
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existing scientific research shows the strong association between 
social media use and a decline in teen mental health.10 Teens are 
devoting so much time and effort to social media use that it limits 
other social activities, which researchers have coined “problematic 
social media use” or “PSMU.”11 In 2021, the U.S. Surgeon General 
squarely addressed the impact of harmful social media messages 
on teen mental health in a public advisory, stating that “too often, 
young people are bombarded with messages . . . that erode their 
sense of self-worth—telling them they are not good looking 
enough, popular enough, smart enough, or rich enough.”12

Evidence of the connection between mental harm and social media 
is further represented by lawsuits brought by parents against 
social media platforms, such as one against Instagram, alleging 
that the addictive algorithm caused their daughters’ poor self-
esteem and depression, ultimately leading to suicide.13

Not only do independent studies and public voices emphasize 
this strong association, but internal research performed by one of 
the social media platforms itself—Facebook (also the owner of 
Instagram)—exemplified that Facebook use caused mental harm 
to teens.14 In September 2021, Frances Haugen, a former 

Social Media Use and Depressive Symptoms in Adolescent Girls, 15 PREVENTIVE MED.
REPS. 1, 1, 3 (2019), http://www.sciencedirect.com/science/article/pii/S2211335519300993 
[http://perma.cc/3W2B-BHPX]. Female adolescents with social media profiles have 
significantly higher levels of depressed mood and lower self-esteem compared to young 
females that do not have a social media profile. See id. at 1.

10 See id.
11 There is an increasing number of adolescents experiencing adverse effects due to 

PSMU. Id. Evidence suggests that an increase in adolescent girls’ PSMU is related to an 
increase in depressive symptoms. Id. at 3. 

12 U.S. PUB. HEALTH SERV., PROTECTING YOUTH MENTAL HEALTH: THE U.S. SURGEON
GENERAL’S ADVISORY 3 (2021). The U.S. Surgeon General also called attention to research 
supporting the linkage between social media usage and mental health challenges. Id. at 8 
(citing Jean Twenge et al., Increases in Depressive Symptoms, Suicide-Related Outcomes, 
and Suicide Rates Among U.S. Adolescents After 2010 and Links to Increased New Media 
Screen Time, CLINICAL PSYCH. SCIENCE 1, 3–17 (2018), 
http://journals.sagepub.com/doi/10.1177/2167702617723376).

13 See Complaint at 2, Roberts v. Meta Platforms, Inc., No. 3:22-cv-04210 (N.D. Cal. 
filed July 20, 2022); Complaint at 2, Rodriguez v. Meta Platforms, Inc., No. 3:22-cv-00401 
(N.D. Cal. filed Jan. 20, 2022). These lawsuits were filed in federal court on a theory of 
defective design. See Complaint at 2, Roberts v. Meta Platforms, Inc., No. 3:22-cv-04210 
(N.D. Cal. filed July 20, 2022); Complaint at 2, Rodriguez v. Meta Platforms, Inc., No. 3:22-
cv-00401 (N.D. Cal. filed Jan. 20, 2022). This Note does not explore this theory because it 
focuses on providing relief to those currently suffering from mental distress unaccompanied 
by physical injury, rather than providing relief for a wrongful death. 

14 See Keach Hagey et al., Facebook’s Pushback: Stem the Leaks, Spin the Politics, Don’t 
Say Sorry, THE WALL ST. J. (Dec. 29, 2021, 10:14 AM), http://www.wsj.com/articles/facebook-
whistleblower-pushback-political-spin-zuckerberg-11640786831?mod=article_inline. In 2012, 
Facebook acquired Instagram, a social media application that allows users to share phots and 
add distinctive filters and visual flair to them. See Laurie Segall, Facebook Acquires 
Instagram for $1 Billion, CNNMONEY (Apr. 9, 2012), 
http://money.cnn.com/2012/04/09/technology/facebook_acquires_instagram/index.htm 
[http://perma.cc/E5VH-D683]. 
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Facebook product manager, released a host of internal reports 
demonstrating that Facebook’s amplification algorithm,15

including its engagement-based ranking on Instagram, 
negatively affects teen mental health and well-being.16 The 
algorithm’s engagement-based ranking enables Instagram to 
present specific content to the viewer based on personal user data 
collected by the platform and then amplify the user’s 
preferences.17 Haugen’s testimony illustrates that the algorithm 
is harmful; for example, it leads children from innocuous topics, 
like healthy recipes, to anorexia-promoting content.18

So, is a typically reasonable business objective—to engage 
users—still reasonable when it is set in the context of social media 
and achieved by deploying artificial intelligence that lacks any 
sense of moral consequence?19 Is it reasonable when the 
underlying strategy causes harm to teen users in the form of 
depression, suicide, anxiety, and other emotional disorders, and 
the platforms are aware of these harms? 

The existing legal landscape is ill-equipped to provide relief 
to teens suffering from mental harm caused by the algorithms 
and to hold Facebook and other social media companies 
accountable for such mental harm. The circuit courts’ current 
interpretation of section 230 of the Communications Decency Act 
broadly immunizes these providers, even if they deploy 
algorithms.20 This interpretation rejects any possibility that 
certain algorithmic functions may take providers out of the 
purview of immunity.21 Additionally, existing tort jurisprudence 
does not address the issue of mental harm caused by algorithmic 
capabilities, so courts would have to extend tort law to provide 
relief to teens suffering from mental harm.22 As for government 
regulation, the House of Representatives and Senate proposed 

15 See Hagey et al., supra note 14. While some allege that Ms. Haugen had a political 
motive to release internal company documents, she denied any partisan motivations. See 
id. Additionally, the information reported is not contested. See id. On the contrary, the 
greater controversy was that Facebook’s research into Instagram’s effects on teen girls was 
hidden from the public and even some company advisory board members. See id.

16 See Focusing on Testimony from a Facebook Whistleblower: Hearings to Examine 
Protecting Kids Online Before the Subcomm. on Consumer Prot., Prod. Safety, & Data Sec. 
of the S. Comm. on Com., Sci. & Transp., 117th Cong. 8 (2021) [hereinafter Focusing on 
Testimony from a Facebook Whistleblower] (statement of Frances Haugen, former Product 
Manager of Facebook Inc.).

17 See id. at 13, 35. 
18 Id. at 8. 
19 See Hidden Forces, supra note 3, at 36:43, 39:12, 39:50. 
20 See 47 U.S.C. § 230; see also discussion infra Part II.A. 
21 See 47 U.S.C. § 230; see also discussion infra Part II.A. 
22 See discussion infra Part II.B. 
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bills to address the mental health crisis from social media and 
provide relief to teens, but progress is slow.23

Neither government nor society anticipated the serious, 
harmful effects that excessive use of social media would have on 
teen mental health today.24 Teens cannot protect themselves from 
depression, anxiety, addiction, and other negative side effects of 
Instagram’s engagement-based algorithm because they cannot 
control the content that they view; rather, the algorithm does.25

On the one hand, there is a need to protect teenage users against 
the negative consequences of Instagram, to deter social media 
giants from knowingly developing harmful algorithms, and to 
prevent further harm to teens. On the other hand, there is a 
competing interest to ensure that social media businesses are not 
unduly regulated or disadvantaged by overly broad mandates. 

This Note proposes a roadmap for two non-mutually exclusive 
solutions to the problem of a deficient legal landscape for mental 
harm caused by certain social media algorithms. Part I leads the 
discussion with a focus on Facebook and Instagram, by exploring 
Facebook’s business model and the various externalities of 
Instagram’s algorithm. Part II describes the problem, arising out of 
courts’ broad interpretation of section 230(c)(1), existing tort law, 
and Congress’ proposed bill. Part III synthesizes a new reading of 
section 230(c)(1) and suggests extending tort law to provide relief in 
conjunction with the proposed interpretation of section 230(c)(1). 
Part III also proposes a legislative solution to hold Facebook and 
other companies like it accountable for writing algorithms that 
cause mental harm, noting the advantages and disadvantages of a 
legislative approach.  

23 See S. 2917, 117th Cong. (2021) (no action has been taken since the bill was 
introduced to the in the Senate in 2021); H.R. 5449, 117th Cong. (2021) (no action has been 
taken since the bill was referred to the Subcommittee on the Constitution, Civil Rights, and 
Civil Liberties on November 1, 2022). 

24 See Hearing on “Algorithms and Amplification: How Social Media Platforms’ Design 
Choices Shape our Discourse and our Minds” Before the Subcomm. on Priv., Tech. & the L., of 
the S. Comm. on the Judiciary, 117th Cong. (2021) [hereinafter Social Media Design 
Discourse Hearing], http://www.judiciary.senate.gov/imo/media/doc/Harris%20Testimony.pdf 
[http://perma.cc/5WRE-6CV3] (statement of Tristan Harris, President and Co-Founder of 
Center for Humane Technology) (“We are raising entire generations of young people who will 
have come up under these exaggerated . . . mental health problems. . . . If this continues, we 
will see . . . more children with ADHD, more suicides and depression—deficits that are 
cultivated and exploited by [social media] platforms.”) (alteration in original).

25 See Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 28. To 
increase the control that people have over their News Feed, Facebook enables users to “reject 
the personalized ranking algorithm altogether and instead view their feed chronologically, 
meaning that their [feed] simply shows them the most recent posts from their eligible sources 
of content in reverse chronological order.” See Social Media Design Discourse Hearing, supra
note 24. But see Levin, supra note 7, at 17 (“[T]he social media platform is in the best (perhaps 
the only) position to control what users see, so solutions premised on the free-market ideal of 
individuals choosing what content they view are unrealistic . . . .”). 
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I. META: A CASE STUDY26

A. The Algorithm as a Business Strategy 
The risk of mental harm to social media users is exacerbated 

by the way algorithms are evolving and being utilized in the 
platform. Facebook did not use an algorithm at its inception in 
2004;27 the platform was merely a collection of disconnected 
profiles.28 Facebook played a passive role in the user experience, 
allowing users to independently search for friends or strangers 
without any active input from Facebook. Thus, a user was largely 
in control of their experience. In 2009, Facebook introduced an 
algorithm that “determined the order of stories for each user” to 
display the most “juicy” posts near the top of the page.29 This 
straightforward ranking system helped users stay engaged on the 
platform without taking control from the user.30 By 2016, Facebook 
was joined by other social media platforms like Snapchat (owned by 
Snap, Inc.) and was forced to compete for the attention of young 
users.31 To keep from losing young users’ attention, Facebook used 
the algorithm to implement a user retention strategy to help users 
form meaningful social interactions.32 The algorithm executed this 
strategy by showing users the posts with greater comments and 
replies.33 These posts tended to be more extreme in nature, leading 
to adverse effects that perhaps were not anticipated.34 Today, 
Instagram deploys amplification algorithms, including 
engagement-based ranking.35 These algorithms bombard users 
with content the user wants to see based on the personal data 
collected.36 The danger is the development of feedback cycles, where 
teens are using Instagram to self-soothe, but then are exposed to 
more content that preys on their fears and insecurities.37 The 

26 Facebook’s CEO changed the company’s name to Meta Platforms, Inc. See Hagey et 
al., supra note 15. For clarity and consistency, I will refer to the company as Meta and to 
the platforms as Facebook and Instagram respectively throughout this Note. 

27 See Megan Rose Dickey, It’s Hard to Believe How Drastic the Changes to Facebook 
Have Been over the Years, BUS. INSIDER (Mar. 11, 2013, 6:16 PM), 
http://www.businessinsider.com/facebook-evolution-2013-3 [http://perma.cc/M4BV-PCKR]. 

28 See id.
29 See Will Oremus et al., How Facebook Shapes your Feed, THE WASH. POST (Oct. 26, 

2021, 7:00 AM), http://www.washingtonpost.com/technology/interactive/2021/how-
facebook-algorithm-works/ [http://perma.cc/KXS5-QURB]. 

30 See id.
31 See id.
32 See id.
33 See id.
34 See id.; see also Focusing on Testimony from a Facebook Whistleblower, supra note 

16, at 8 (“[T]o be able to share fun photos of your kids with old friends, you must also be 
inundated with anger-driven virality.”). 

35 See Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 28. 
36 See id.
37 See id.
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engagement-based ranking system is different than the 
straightforward ranking system because it takes control away from 
how the user experiences the platform.38 Rather than allowing the 
user to experience content on the platform under their own volition, 
the amplification algorithm dictates how the user experiences the 
content, creating a greater risk of harm by preying on the user’s 
vulnerabilities without the user even realizing.  

While an engagement-based algorithm poses more risk to 
users, it helps brands advertise to a highly active audience that is 
more likely to be interested in the advertisement.39 Instagram 
overwhelmingly helps small businesses by affording them the 
opportunity to reach millions of viewers at a low cost, an 
opportunity that would not exist without the algorithm’s 
capabilities.40 In 2020, the platform supported about 2 million 
monthly advertisers and over 25 million business accounts.41 Since 
Instagram’s service is funded by advertisers, Instagram is 
encouraged to deploy the engagement-based algorithm because it 
attracts more advertisers, and thus aggressively generates more 
revenue.42 The result is that users engage with more businesses 
on the platform.43 But the opportunity for harm forms when 
targeted messaging comes not from these advertisers, but from 
Instagram itself by promoting a specific message to the user that 
is perhaps unhealthy or dangerous to keep the user engaged. 

B. The Impact of the Algorithm   
Two aspects of social media platforms like Facebook and 

Instagram give rise to the risk of user harm: (1) a business model 
based on advertising revenue, and (2) the need to compete for 
engagement with competitors, such as Snapchat, Twitter, and 

38 See id. at 8 (noting that users are self-identifying that they do not have control 
over their usage and that their usage is materially harming their health); see also Social 
Media Design Discourse Hearing, supra note 24, at 3.(statement of Monika Bickert, Vice 
President for Content Policy, Facebook) (trying to give more control back to users through 
various solutions).

39 See generally Advertising on Instagram, INSTAGRAM,
http://business.instagram.com/advertising/ [http://perma.cc/4RCU-JK4U] (last visited Sept. 
11, 2022) (describing Instagram’s advertising service and promoting its precise targeting). 

40 See Nick Wyatt, A Small Business Guide to Advertising on Instagram, MEDIUM
(Apr. 19, 2020), http://nwyatt227.medium.com/a-small-business-guide-to-advertising-on-
instagram-74c7023d7ac2 [http://perma.cc/SH2P-LGUG]. 

41 See id.
42 See Social Media Design Discourse Hearing, supra note 24, at 1(statement of Joan 

Donovan, Ph.D. Research Director at Harvard Kennedy School’s Shorenstein Center on 
Media, Politics, and Public Policy), http://www.judiciary.senate.gov/meetings/algorithms-
and-amplification-how-social-media-platforms-design-choices-shape-our-discourse-and-
our-minds [http://perma.cc/V5R5-EBLE] (“Over the last decade, social networking 
(connecting people to people) morphed into social media (connecting people to people and to 
content), which resulted in exponential profits and growth.”).

43 See Wyatt, supra note 40. 
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TikTok. First, a revenue model based on third-party providers 
will inherently motivate a business to consider those providers’ 
interests.44 Thus, even though Instagram’s stated mission is “[t]o 
bring you closer to the people and things you love,”45 the means 
employed by Instagram are actually motivated to help third-
party advertisers—which may involve bringing users closer to 
content with implicit harmful messaging from Instagram.46

Second, competition in the social media space makes it more 
difficult to keep users engaged.47 A solution that addicts users to 
the platform—such as deployment of an amplification 
algorithm—is good for advertisers because it promises more 
traction over their content, and keeps Meta in the game as a 
competitor. However, it is the algorithm’s addictive effect that 
contributes to users’ mental harm.48

In 2019 and 2020, Facebook’s in-house analysts became aware 
of the intense social pressure, addiction, body image issues, eating 
disorders, anxiety, depression, and suicidal thoughts resulting 
from teen girls’ Facebook addiction.49 For eighteen months in 
2019-2020, Facebook conducted a “teen mental-health deep dive” 
which included focus groups, online surveys, and diary studies.50

The research concluded that problems of mental health were 
specific to Instagram, coining an issue of “social comparison,” 
defined as a person’s assessment of their own value in relation to 
the attractiveness, wealth, and success of others.51 The large cause 
of social comparison is the algorithm’s curation of photos and 
videos on the Explore Page.52 A presentation posted to Facebook’s 
internal message board indicated that 32% of teen girls feel worse 
about their bodies after using Instagram, and “40% of teen boys 

44 See Social Media Design Discourse Hearing, supra note 24, at 2 (statement of Joan 
Donovan, Ph.D. Research Director at Harvard Kennedy School’s Shorenstein Center on 
Media, Politics, and Public Policy), http://www.judiciary.senate.gov/meetings/algorithms-
and-amplification-how-social-media-platforms-design-choices-shape-our-discourse-and-
our-minds [http://perma.cc/V5R5-EBLE] (noting Facebook’s advertising revenue at $84 
billion and growing).

45 Terms of Use, INSTAGRAM, http://help.instagram.com/581066165581870 
[http://perma.cc/4H8N-X7LM] (last updated July 26, 2022). 

46 See supra notes 39–42 and accompanying text. 
47 See supra note 31 and accompanying text. 
48 See Force v. Facebook, Inc., 934 F.3d 53, 86–87 (2d Cir. 2019) (noting that the 

algorithms deployed by social platforms such as Facebook and Twitter are designed to keep 
users using, and such manipulation of news feeds influences users’ moods). 

49 See 167 CONG. REC. S6759 (daily ed. Sept. 29, 2021) (statement of Sen. Marsha 
Blackburn). But see Hagey et al., supra note 14 (noting that Facebook invests billions of 
dollars to protect the safety of its users). 

50 See 167 CONG. REC. S6759 (daily ed. Sept. 29, 2021) (statement of Sen. Marsha 
Blackburn); Wells et al., supra note 8. 

51 See Wells et al., supra note 8.
52 See id.
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experience[d] negative social comparison.”53 However, Instagram 
researchers found it challenging to convince other colleagues of the 
gravity of the findings, who instead pointed to studies from the 
Oxford Internet Institute showing little correlation between social 
media use and depression.54

In 2021, a teenager shared her story with the Wall Street 
Journal, explaining her belief that Instagram caused her eating 
disorder.55 She started using the platform when she was thirteen-
years-old and was repeatedly bombarded by images of “perfect abs 
and women doing 100 burpees in 10 minutes.”56 The harm that 
people experience from social media use can rise to clinical-level 
depression that requires treatment and can even extend to self-
harm.57 In fact, a director for the eating-disorders program at Johns 
Hopkins Hospital expressed that she commonly hears from patients 
that their condition was caused by social media tips.58 For those 
vulnerable to negative emotional distress, Instagram escalates it.59

C. Problems with Leaving Regulation to the Platform or to 
Teen Users 
Hoping that either the social media platform will self-regulate 

or that teen users will regulate themselves is ineffective to protect 
teen mental health.60 For example, Facebook and Instagram 
cannot be trusted to prioritize mental health over user 
engagement goals because they’ve chosen to deploy an addictive 
algorithm despite awareness of the harmful effects.61 Facebook 
has acknowledged that the platform is a “sensory experience of 
communication that helps us connect to others, without having to 

53 Id. Facebook’s own researchers were aware that “[t]eens blame Instagram for 
increases in anxiety and depression.” Id.

54 See id.; see also Zoe Kleinman, Teens, Tech, and Mental Health: Oxford Study Finds 
No Link, BBC NEWS (May 4, 2021), http://www.bbc.com/news/technology-56970368# 
[http://perma.cc/459Y-KLT7]. But see Wells et al., supra note 8 (noting that Facebook 
donated to a researcher at the Oxford Internet Institute). 

55 See Wells et al., supra note 8.
56 See id.
57 See id.
58 See id.
59 See id.
60 See Levin, supra note 7, at 14. Ms. Levin justifies government regulation because 

solutions premised on the free-market ideal of individuals choosing what content they view 
is unrealistic, and the option of “opting out” of personal data collection is unrealistic given 
the ability of modern algorithms to identify users’ identities. See id.

61 See Wells et al., supra note 8 (describing Instagram as an “addictive product”); see 
also 167 CONG. REC. S6759 (daily ed. Sept. 29, 2021) (statement of Sen. Marsha Blackburn) 
(noting that Instagram “manifests itself in the minds of teenagers in the form of intense 
social pressure [and] addiction”) (alteration in original). Facebook publicly undermines the 
app’s negative effects on teens, and Instagram tells reporters that the research suggests 
the app’s effects on teen well-being are “quite small.” See Wells et al., supra note 8. 
However, Meta’s internal research represents a clear discrepancy between Meta’s 
“understanding of itself and its public position.” See id. 
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look away.”62 It may be difficult to understand the algorithm,63 but 
rather than take real steps to mitigate harms caused by the 
algorithm, platforms like Instagram merely warn users that 
services are provided “as is,” with no guarantee that they will work 
perfectly all the time.64 The algorithm’s unpredictability and lack 
of any moral sense, coupled with Facebook’s lack of motivation to 
protect teen health, does not lead towards improved mental health 
absent legal deterrence.  

Additionally, despite Facebook’s attempt to help users 
improve their experience by allowing them to alter their account 
settings,65 teens are not making these changes because they are 
already addicted to the algorithm experience. Facebook’s own 
research showed that those struggling with the platform’s harmful 
psychological effects weren’t logging off, even if they wanted to, 
because they lacked the self-control.66 Some teens have shared 
that they often feel addicted and know that their mental health is 
deteriorating but are unable to stop themselves from using the 
application.67 Between 2009 and 2019, the number of high school 
students who experienced “persistent feelings of sadness or 
hopelessness” increased by more than ten percent.68 One could 
argue it’s unreasonable to require Facebook to protect users from 
the negative effects that result from the mere act of scrolling over 
content, even if that scrolling is excessive, and hold Facebook 
liable when it falls short. However, the addictive effect of the 
amplification algorithm may be as harmful to teen mental health 
as the addictive effect of nicotine is to teen physical health, and 
the public’s knowledge of tobacco’s harm necessitated federal 
legislation to reduce harm to teens.69 Moreover, studies show that 

62 Cole F. Watson, Protecting Children in the Frontier of Surveillance Capitalism, 27 
RICH. J.L. & TECH. 1, 23 (2021) (noting that the platform intends for users to “enter a mental 
state called the ‘machine zone’: a connection between user and device that invokes a ‘loss of 
self-awareness, automatic behavior, and a total rhythmic absorption carried along a wave 
of compulsion’”) (citing SHOSHANA ZUBOFF, THE AGE OF SURVEILLANCE CAPITALISM: THE
FIGHT FOR A HUMAN FUTURE AT THE NEW FRONTIER OF POWER 449–50 (2019)). 

63 See Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 22. 
64 Terms of Use, supra note 45. 
65 See supra note 25 and accompanying text. 
66 See Wells et al., supra note 8. 
67 See id.
68 167 CONG. REC. S6759 (daily ed. Sept. 29, 2021) (statement of Sen. Marsha 

Blackburn). 
69 See Jennifer McCullough, Lighting up the Battle Against the Tobacco Industry: New 

Regulations Prohibiting Cigarette Sales to Minors, 28 RUTGERS L.J. 709, 710 (1997). Professor 
Turley believed that tobacco was a “factional dispute involving fundamental questions of 
personal responsibility versus corporate conduct.” Jonathan Turley, A Crisis of Faith: Tobacco 
and the Madisonian Democracy, 37 HARV. J. ON LEGIS. 433, 449 (2000). Social media involves 
these same questions, exacerbated by social media companies’ profit-focused decisions to drive 
innovation, rather than to optimize for the public interest. See Social Media Design Discourse 
Hearing, supra note 24 at 1 (statement of Joan Donovan, Ph.D. Research Director at Harvard 
Kennedy School’s Shorenstein Center on Media, Politics, and Public Policy). 
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teens implicitly trust social media companies.70 Thus, Facebook 
and other companies like it should be held accountable for harm 
caused to its users’ mental well-being because it is aware of the 
risk of serious harm and affirmatively contributes to it by 
deploying the amplification algorithm. We may never fully 
quantify the impact of social media on the communicative and 
behavioral development of teens. But leaving the choice to the user 
about whether to use the service is not much of a choice at all, since 
the service is free and more than a socially acceptable habit—it is 
a prerequisite of daily encounter.71

II. THE PROBLEM OF THE EXISTING LEGAL LANDSCAPE                     
TO DETER SOCIAL MEDIA GIANTS

The existing challenge is two-fold. First, the circuit courts’ 
current interpretation of section 230 of the Communications 
Decency Act (“CDA”) shields interactive computer service 
providers, like Facebook and Instagram, from liability for harm 
caused by its algorithms.72 Second, even if the courts reinterpret 
section 230 in a manner that does not put the function of 
algorithms within the scope of protection, the court must still 
extend the tort theory of negligent infliction of emotional distress 
to provide relief to teens that suffer mental distress, with or 
without any physical injury. While Congress has proposed a bill 
to address the issue of mental harm caused by social media 
companies, the language of the proposed bill imposes broad 
liability on these providers by providing relief for mental harms 
caused to teens by mere usage of the platform.73

A. Current Interpretation of Section 230(c)(1) of the 
Communications Decency Act Shields Social Media 
Businesses from Liability  
Congress enacted the “CDA” “to protect children from sexually 

explicit Internet content.”74 But since the public policy of the 
United States is to prevent “content regulation by the Federal 
Government of what is on the Internet,”75 section 230 was added 
as an amendment to the CDA “to maintain the robust nature of 

70 See, e.g., Watson, supra note 62, at 24 (noting that teenagers presume that 
technological companies act in the user’s best interest). 

71 See Terms of Use, supra note 45; see also Danielle Keats Citron, How to Fix Section 
230, B.U. L. REV. (forthcoming 2022) (manuscript at 9) (on file with author) (describing the 
Internet’s “totalizing impact,” inextricable from daily life). 

72 See discussion infra Part II.A. 
73 See S. 2917, 117th Cong. (2021); H.R. 5449, 117th Cong. (2021). 
74 See, e.g., Fed. Trade Comm’n v. LeadClick Media, LLC, 838 F.3d 158, 173 (2d Cir. 

2016) (citing 141 CONG. REC. S1953 (daily ed. Feb. 1, 1995) (statement of Sen. J. James 
Exon)); see also Force v. Facebook, Inc., 934 F.3d 53, 63 (2d Cir. 2019). 

75 Force, 934 F.3d at 78–79. 
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Internet communication and, accordingly, to keep government 
interference in the medium to a minimum.”76 The hope was that 
interactive computer service providers would “self-regulate” and 
“provide tools for parents to regulate.”77 Section 230(c)(1) 
immunizes interactive computer services against liability arising 
from content created by third-parties: “No provider . . . of an 
interactive computer service shall be treated as the publisher or 
speaker of any information provided by another information 
content provider.”78 An “interactive computer service” means any 
“information service, system, or access software provider that 
provides or enables computer access by multiple users to a 
computer server . . . .”79 A content provider is a “person or entity 
that “is responsible, in whole or in part, for the creation or 
development” of the content,80 but a website provider “can be both 
a service provider and content provider.”81

Shortly after its enactment, in interpreting section 230, the 
Fourth Circuit stated that Congress’s objective was to immunize 
service providers from potential liability for messages republished 
by their services to prevent these service providers from severely 
restricting third-party messages.82 Since then, circuit courts have 
construed section 230(c)(1) broadly in favor of immunity.83

The Second Circuit created a three-part test to determine 
whether section 230(c) shields the defendant from civil liability.84

The defendant is immune from liability for state law claims if: (1) 
it is a “provider or user of an interactive computer service”; (2) the 
plaintiff’s claims treat the defendant as the publisher or speaker 
of content; and (3) that content is provided by a content provider 
other than the defendant interactive computer service.85 Social 
media companies like Facebook are considered interactive 
computer service providers (“providers”).86 The problem is that 
courts equate algorithmic functions as functions of a publisher of 
third-party content, satisfying the second and third elements to 
immunize the provider.87

76 Ricci v. Teamsters Union Loc. 456, 781 F.3d 25, 28 (2d Cir. 2015) (quoting Zeran v. 
Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997)). 

77 See Force, 934 F.3d at 79. 
78 47 U.S.C. § 230(c). 
79 Id. § 230(f)(2). 
80 Id. § 230(f)(3). 
81 Fair Hous. Council of San Fernando Valley v. Roommates.com, LLC, 521 F.3d 1157, 

1162 (9th Cir. 2008). 
82 See Zeran v. Am. Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997). 
83 See, e.g., Force v. Facebook, Inc., 934 F.3d 53, 64 (2d Cir. 2019). 
84 See id.
85 Id.
86 See id.
87 See, e.g., id. at 67–68. 
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The case Force v. Facebook was the first to address the effect of 
Facebook’s algorithm on Facebook’s status as a publisher.88 In 
Force, the Second Circuit determined that Facebook acted as a 
“publisher” within the meaning of section 230(c) when Facebook 
provided third-parties with a forum to communicate messages to 
interested parties.89 The court did not believe that the algorithm 
changed the nature of Facebook’s role as a publisher because many 
of the algorithm’s functions like the “matchmaking” equated to 
editorial decisions that providers “have made since the early days 
of the Internet.”90 The court implicitly classified Facebook’s 
algorithm as a “neutral tool[]” because it matches third-party 
content to users based on their preferences.91 To support this 
finding, the court cited to precedent which concluded that such 
neutral tools merely perform the job that is an inherent part of 
publishing: “organizing and displaying content exclusively provided 
by third parties.”92 The problem with such a conclusion is that, as 
Judge Katzmann pointed out in his dissent, the “majority . . . ‘cuts 
off all possibility for relief based on algorithms like Facebook’s, even 
if . . . future plaintiffs could prove a sufficient nexus between those 
algorithms and their injuries.’”93 Certain algorithms, like 
Instagram’s amplification algorithm, are unlike ordinary editorial 
decisions; they do not merely determine where third-party content 
should appear on the site, who should see it, and in what form, as 
the Second Circuit suggests is the traditional result of editorial 
decision-making.94 The court even pointed out that the algorithm’s 
capability goes beyond the capability of editorial decisions by 
presenting users with targeted content of more interest to them.95

At the time section 230(c) was enacted, and later when Force 
was decided, the full extent of an algorithm’s capability was 
unknown. Control was an important underlying presumption 
motivating Congress’s decision to give broad protection to 

88 In Force v. Facebook, Inc., users claimed that Facebook was civilly liable for aiding 
and abetting acts of international terrorism. Id. at 61. The plaintiffs argued that Facebook’s 
algorithm, exploiting user engagement to predict and show third-party content most likely 
to interest and engage the user, makes it so that Facebook is not a “publisher” within the 
meaning of section 230(c)(1) of the CDA. Id. at 65. The majority struck down their claim in 
finding that Facebook was immunized from liability under section 230. See id. at 68. 

89 See id. at 65. 
90 See id. at 66–67. 
91 See id. at 66 (citing Fair Hous. Council of San Fernando Valley v. Roommates.com, 

LLC, 521 F.3d 1157, 1172 (9th Cir. 2008)). 
92 Id.
93 See id. at 77. 
94 See id.
95 See id. at 67; see also Swathi Meenakshi Sadagopan, Feedback Loops and Echo 

Chambers: How Algorithms Amplify Viewpoints, THE CONVERSATION (Feb. 4, 2019, 4:18 
PM), http://theconversation.com/feedback-loops-and-echo-chambers-how-algorithms-
amplify-viewpoints-107935 [http://perma.cc/GE3N-4MTM] (discussing how users view 
lighter versions of topics, then are recommended more hardcore content). 
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providers under section 230(c), but modern users do not have a 
great degree of control over their experience with certain providers 
that deploy amplification-type algorithms.96 Congress also 
presumed that Internet services have “flourished, to the benefit of 
all Americans,”97 but the rise in mental health problems among 
teens contradicts Congress’s presumption that all Americans are 
benefitting. Thus, including harmful algorithms within the scope 
of section 230 immunity, as the courts have done, undermines the 
underlying presumptions of the defense.  

Two years after Force, the Ninth Circuit took up the issue of 
the effect of algorithmic functions on Google’s status as a publisher 
in Gonzalez v. Google LLC.98 The court concluded that an 
algorithm that shows particular content to a user based on that 
user’s inputs does not strip the provider of immunity as a 
publisher of third-party content.99 The court determined that by 
providing a neutral platform, not prompting the submission of 
certain content, and not determining the “types of content its 
algorithm[] would promote,” Google did nothing more than 
republish third-party content.100

By viewing these recommendation capabilities as editorial 
functions, negligence claims based on the provider’s algorithm will 
continue to be dismissed under section 230.101 But as we better 
understand algorithms’ capabilities, a generalization that the 
algorithm does nothing more than help providers perform ordinary 
editorial decisions, as articulated by the majority in Force, does 

96 See Force, 934 F.3d at 68; see also 47 U.S.C. § 230(a)(2) (providing immunity based on 
the presumption that the services “offer users a greater degree of control over the information 
they receive, as well as the potential for even greater control in the future . . . .”). 

97 47 U.S.C. § 230(a)(4). 
98 In Gonzalez v. Google LLC, plaintiffs asserted that Google was not immune under the 

CDA for using computer algorithms to match and suggest content to users based on their 
viewing history. Specifically, they alleged that by recommending ISIS videos to users, Google 
assisted ISIS in spreading its message, going beyond its role as a publisher of third-party 
content. See Gonzalez v. Google LLC, 2 F.4th 871, 881 (9th Cir. 2021). The United States 
Supreme Court granted plaintiffs’ writ of certiorari and heard oral arguments on February 
21, 2023. See Transcript of Oral Argument, Gonzalez v. Google LLC, 143 S.Ct. 762 (2023) (No. 
21-1333), http://www.supremecourt.gov/oral_arguments/argument_transcripts/2022/21-
1333_f2ag.pdf. During questioning, Justice Sotomayor stated “[T]here is a line at which 
affirmative action by an Internet provider should not get them protection under 230(c).” See 
id. at 97. Later Justice Gorsuch added “Is an algorithm always neutral? Don’t many 
[providers] seek to profit-maximize or promote their own products? Some might even prefer 
one point of view over another.” See id. at 101. Finally, Chief Justice Roberts commented to 
respondents that the third-party content appears “pursuant to the algorithms that [providers] 
have. And those algorithms must be targeted to something. And their targeting . . . is fairly 
called a recommendation, and that is [the providers’]. That’s not the provider of the underlying 
information.” See id. at 119.  

99 See Gonzalez, 2 F.4th at 895. 
100 See id.
101 See, e.g., Herrick v. Grindr, LLC, 306 F. Supp. 3d 579, 593 (S.D.N.Y. 2018). 
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not comport with reality.102 Providers act beyond the functions of 
publishers and play active roles in the user experience—they make 
and send curated messages to achieve effective targeted 
messaging for third-party advertisers.103 Courts should adopt an 
interpretation of section 230 that does not categorically treat all 
algorithmic functions as publishing functions. If Congress adopts 
a carve-out for harmful algorithms, plaintiffs can survive a section 
230 immunity defense and seek recovery for mental harm caused 
by certain algorithms.  

B. Challenges Applying Existing Tort Law to Social Media 
Algorithms 
To provide a remedy for mental harm caused by certain social 

media algorithms, state courts must extend existing tort law, 
specifically under the theory of negligent infliction of emotional 
distress (“NIED”). Under existing law, the weight of a plaintiff’s 
burden varies from state to state depending on ‘the 
characterization of the elements that must be established to bring 
an NIED claim.104 In California, the plaintiff must establish the 
traditional tort elements of duty, breach of duty, causation, and 
damages.105 A duty’s existence depends on reasonably foreseeable 
risks of emotional injury and a weighing of policy considerations 
for and against liability.106 Additionally, the right to recover as a 
“direct victim” for emotional distress arises from the breach of a 
duty that is assumed by the defendant or imposed on the 
defendant as a matter of law, or that arises out of the defendant’s 
preexisting relationship with the plaintiff.107

The issue as to whether a duty of care for algorithms exists 
or should exist remains open for courts to address. Today, section 
230 theorizes a duty of care in the general social media context, 

102 See, e.g., Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 
23–24 (calling attention to algorithmic biases and computer-driven content under 
amplification algorithms); see also Alina Glaubitz, How Should Liability be Attributed for 
Harms Caused by Biases in Artificial Intelligence? 13 (Apr. 29, 2021) (Senior Thesis, Yale 
Dep’t of Pol. Sci.) (noting that some algorithms can appear to be “facially neutral” when in 
reality they are discriminatory in application). 

103 See discussion infra Part III.A. 
104 See, e.g., Alicea v. Commonwealth, 993 N.E.2d 725, 730 n.9 (Mass. 2013) (requiring 

a plaintiff to establish negligence, emotional distress, causation, physical harm, and that a 
reasonable person would have suffered emotional distress under the circumstances to 
prevail on an NIED claim). But see Stancuna v. Schaffer, 998 A.2d 1221, 1226 (Conn. App. 
Ct. 2010) (requiring a plaintiff to establish that: (1) defendant’s conduct created an 
unreasonable risk of causing emotional distress; (2) plaintiff’s distress was foreseeable; (3) 
the emotional distress was severe enough that it could result in illness or bodily harm; and 
(4) defendant’s conduct caused the plaintiff’s distress). 

105 See Huggins v. Longs Drug Stores Cal., Inc., 862 P.2d 148, 151 (Cal. 1993). 
106 See Molien v. Kaiser Found. Hosps., 616 P.2d 813, 816 (Cal. 1980) (en banc); see also 

Burgess v. Superior Ct., 831 P.2d 1197, 1200 (Cal. 1992). 
107 See Molien, 616 P.2d at 816. 



Chapman Law Review

but limits the duty to moderation of illegal content.108

Additionally, courts have raised concerns about imposing a duty 
of care.109 The Ninth Circuit stated that “[n]o website could 
function if a duty of care was created when a website facilitates 
communication, in a content-neutral fashion, of its users’ 
content.”110 The plaintiff’s challenge, it seems, is to persuade the 
court to impose a duty of care on the interactive service provider 
to refrain from deploying algorithms that cause mental 
anguish.111 Since the original goal behind section 230 immunity 
was to protect minors from harmful material by incentivizing 
providers to block and screen such content, imposing a duty on 
providers to police their own actions, rather than the actions of 
third-parties, would continue to protect minors without chilling 
third-party speech.112 As it becomes more apparent that 
providers are, in fact, aware of the negative effects of their 
service’s algorithm on teens, an argument for the imposition of a 
duty of care for algorithms can create an avenue for redress while 
not imposing unreasonable burdens on providers. This Note 
addresses in Part III that the courts should impose a duty on 
social media companies to the extent they deploy amplification-
type algorithms, given the foreseeable risk of mental harm 
caused to teens.  

Another obstacle to bringing a successful NIED claim is 
establishing causation—that the algorithm caused the plaintiff’s 
mental harm. There is a great risk that social media litigation 
might mirror tobacco litigation. Tobacco litigation, under 
common law causes of action, was unsuccessful for over thirty 
years because the scientific evidence was insufficient to establish 
a causal link between tobacco and cancer.113 Although the 
scientific community recognizes the link between social media 
and mental harm, the evidence is still developing and social 
media businesses are downplaying the linkage.114

108 See Glaubitz, supra note 102, at 29 (noting that social media platforms only have a 
duty to remove content that is prohibited by law). 

109 See, e.g., Hayes v. SpectorSoft Corp., No. 1:08-cv-187, 2009 WL 3713284, at *1, 
11–12 (E.D. Tenn. Nov. 3, 2009) (declining to find that a software provider owes a duty 
to avoid emotional injury to third-parties harmed by misuse of the software absent prior 
legal authority). 

110 Dyroff v. Ultimate Software Grp., Inc., 934 F.3d 1093, 1101 (9th Cir. 2019). 
111 See generally Artiglio v. Corning Inc., 957 P.2d 1313, 1318 (Cal. 1998) (noting that 

the existence of a duty to use due care toward an interest that enjoys legal protection 
against unintentional invasion is a threshold element of a cause of action for negligence). 

112 See In re Apple Inc. App Store Simulated Casino-Style Games Litig., No. 5:21-CV-
02777-EJD, 2022 WL 4009918, at *4–5 (N.D. Cal. Sept. 2, 2022). 

113 See Turley, supra note 69, at 446. 
114 See Wells et al., supra note 8. Adam Mosseri, Instagram head, reported that the 

app’s effects on teen health are likely “quite small” despite evidence showing that 
Instagram is damaging for many. Id. 
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The third challenge is the element of damages. Leaders in 
modern health recognize an array of mental health hardships that 
persist among teens,115 yet the common law contemplates only 
those of a sufficient severity that are chronic, or that are more 
traditionally understood as mental health disorders.116

Additionally, some states do not permit recovery for emotional 
distress alone without any accompanying physical injury.117 A 
handful of states, however, have turned the page, recognizing NIED 
as a means to recover for mental anguish without physical injury.118

In Rodrigues v. State, the Hawaii Supreme Court supported 
extension of the law by noting an important legal interest in 
protecting individual freedom from “the debilitating effect[s] mental 
distress may have on an individual’s capacity to carry on the 
functions of life.”119 In jurisdictions that recognize recovery under 
NIED for emotional distress alone, the court need only apply 
existing law in determining the damages element to a claim alleging 
mental harm caused by social media algorithms. Alternatively, if 
the state court has not modified the traditional rule requiring 
physical injury, the plaintiff must persuade the court to extend the 
law to impose a duty of care and allow the plaintiff to recover for 
mental harm unaccompanied by a physical injury.  

C. Congress’ Proposed Bill  
To address mental harm caused by social media, Congress 

proposed a bill in September 2021 to create a federal tort against 
social media companies.120 The purpose of the tort is limited to the 

115 See Adolescent Mental Health, WORLD HEALTH ORGANIZATION (Nov. 17, 2021), 
http://www.who.int/news-room/fact-sheets/detail/adolescent-mental-health [http://perma.cc/ 
MZ5Z-PDMG] (noting that depression, anxiety, and behavioral disorders are the leading 
causes of illness and disability among adolescents, and failure to address adolescent mental 
health conditions leads to impairment of physical and mental health in adulthood).

116 See, e.g., Jarrett v. Jones, 258 S.W.3d 442, 448 (Mo. 2008) (en banc) (requiring proof 
that emotional distress is medically diagnosable and of sufficient severity to be medically 
significant). But see McAllister v. Ha, 496 S.E.2d 577, 583 (N.C. 1998) (noting that 
emotional distress “means any emotional or mental disorder, such as . . . neurosis, 
psychosis, chronic depression . . . or any other type of severe and disabling emotional or 
mental condition which may be generally recognized and diagnosed by professionals . . . .”). 

117 See, e.g., Kallstrom v. U.S., 43 P.3d 162, 165 (Alaska 2002) (requiring proof of physical 
injury to award damages for NIED since plaintiff’s case did not fall under Alaska’s two narrow 
exceptions); see also Anderson v. Scheffler, 752 P.2d 667, 669 (Kan. 1988) (emphasizing that 
a plaintiff cannot recover for emotional distress unless that distress results in actual physical 
injury, and headaches and insomnia are insufficient proof of physical injury). 

118 See, e.g., Rodrigues v. State, 472 P.2d 509, 519–20 (Haw. 1970) (finding that 
traditional policy concerns limiting NIED to the establishment of physical injury are 
unpersuasive); see also Shuamber v. Henderson, 579 N.E.2d 452, 456 (Ind. 1991) 
(expanding NIED law to entitle a plaintiff to recover for emotional harm irrespective of 
whether the emotional harm arises out of or accompanies any physical injury); see also 
Molien v. Kaiser Found. Hosps., 616 P.2d 813, 820 (Cal. 1980) (en banc) (holding that the 
unqualified requirement of physical injury for NIED is no longer justifiable). 

119 Rodrigues, 472 P.2d at 520. 
120 S. 2917, 117th Cong. (2021); H.R. 5449, 117th Cong. (2021). 



Chapman Law Review

deterrence of physical and mental harm caused to children less 
than sixteen years of age by social media companies.121 While 
imposing liability for harm caused to teenagers is beneficial to 
prevent harm to a vulnerable and targeted user group, the 
companies may actually be incentivized by the language of this 
regulation to bury their heads in the sand, avoiding liability by 
asserting lack of knowledge of the harmed user’s age.122 Moreover, 
the tort is not narrowly tailored to meet the root of the problem: 
the deployment of amplification-type algorithms.123 Instead, the 
tort imposes liability for harm caused merely by use.124 Since social 
media companies like Instagram and Facebook have the resources 
and knowhow to alter their platforms to provide more beneficial 
services to users, liability should be narrowly imposed for harm 
caused by detrimental capabilities of the algorithm, rather than 
broadly imposed for harm caused by mere usage.  

III. A ROADMAP TO PREVENT FUTURE HARM 
Two different routes may prevent social media companies from 

deploying harmful algorithms that cause mental harm to teens: a 
common law approach and a legislative approach. Under a common 
law approach, a plaintiff’s success on an NIED claim depends on 
two important variables: (1) whether the court is willing to adopt an 
interpretation of section 230(c)(1) that does not treat all algorithmic 
functions as the function of a publisher; and (2) whether the court 
is willing to extend tort law as needed to provide relief, including 
finding that social media companies owe a duty of care in 
algorithmic development.125 The alternative route to protect teen’ 
mental health is a legislative approach: Congress allowing the 
states to regulate under section 230.126 States could enact laws 
broad enough to target the harmful conduct—deployment of 
dangerous algorithms like amplification algorithms—yet impose a 
burden that is narrowly tailored to solve the problem, consistent 

121 H.R. 5449, 117th Cong. (2021). 
122 See id. (providing social media companies with an affirmative defense to the federal 

tort by assertion that the company took reasonable steps to ascertain the age of each user, 
or that the company did not know or had no reason to know of the user’s age). 

123 As discussed in Part I, the issue of amplification algorithms stems from social media 
platforms’ third-party advertising revenue model. The business model is at the heart of the 
problem. If the platforms were less concerned with engaging users to third-party 
advertising, a shift away from amplification algorithms would be easier to make. Some 
scholars have proposed structural reforms as a means to reduce harms caused by the 
platforms. See Social Media Design Discourse Hearing, supra note 24 (statement of Tristan 
Harris, President and Co-Founder of Center for Humane Tech., proposing structural 
reforms for tech platforms’ incentives that would strengthen our capacity to solve problems 
like addiction and mental health problems). 

124 See id. 
125 See discussion supra Part II.A–B. 
126 See 47 U.S.C. § 230(e)(3). 
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with Congress’s policy under section 230.127 States could even draft 
such laws in ways that would not implicate section 230 by not 
premising liability on whether the provider was acting as a 
publisher of third-party content. Since the providers would not be 
able to raise section 230 in response to the state law claim, a new 
interpretation of section 230 would not be necessary to ensure the 
success of a plaintiff’s claim under state law.  

These two approaches are not mutually exclusive. However, 
the legislative approach is preferable because legislators can 
contemplate business interests along with societal interests to 
achieve the ultimate goal: preventing harm to teen mental health 
caused by social media platforms. Additionally, one state’s law can 
be adopted by various states over time to create uniformity. This 
will ultimately put pressure on social media companies to return 
to the drawing board to deploy safer algorithms that do not 
endanger teen mental health.  

A. Incorporate New Understanding of Algorithms into 
Interpretation of Section 230(c)(1) 
This Part III.A proposes an interpretation of section 230, as it 

applies to algorithms, inspired by the minority opinions in Force 
v. Facebook and Gonzalez v. Google LLC. Courts should adopt the 
following interpretation because a social media company becomes 
a form of provider-created content and is not exempt from liability 
under section 230 when it deploys an algorithm that enables it to 
use third-party content amplifying its own message to users to 
further its own goals. 

In the dissent of Force, Chief Judge Katzmann suggested that 
the section 230 does not protect Facebook from claims based on its 
suggestion algorithms because these claims do not inherently treat 
Facebook as the publisher of third-party content.128 To determine 
whether the claim inherently treats Facebook as the publisher of 
third-party content, the appropriate question is whether a 
plaintiff’s claim arises from a third-party’s information and whether 
that inquiry requires the court to view the provider as the publisher 
of that third-party information.129 Even though a provider may 
publish third-party content, that provider’s liability is limited to the 
harmful function it performs; liability is not based on the provider’s 
identity.130 Chief Judge Katzmann seemed to recognize that the 

127 See supra notes 74–77 and accompanying text. 
128 Force v. Facebook, Inc., 934 F.3d 53, 82 (2d Cir. 2019) (Katzmann, C.J., concurring 

in part and dissenting in part). 
129 See id. at 81. 
130 See id. (citing Fed. Trade Comm’n v. LeadClick Media, LLC, 838 F.3d 158, 174 (2d 
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actions of the interactive computer service provider fall on a 
continuum, where the provider may be the publisher of third-party 
content on one end, and the third-party may be the publisher of 
their own content on the other end (when the provider transforms 
into the speaker of its own message by way of certain algorithms).131

If the provider transforms into the speaker of its own message, the 
provider is not the publisher of that information but rather a 
promoter of its own message. This is because, in this case, the 
provider is only using the third-party content to promote its 
message through the process of amplification. While Chief Judge 
Katzmann focused on harms that Facebook’s algorithm causes by 
connecting users, the same idea—that an algorithm enables a 
provider to play an “affirmative role” in causing harm—is pointedly 
applicable to mental health harms that the algorithm causes.132 It 
is the basis for arguing why social media platforms perform non-
editorial functions when they deploy these algorithms and are thus 
not within the scope of section 230. 

Similarly, a concurring opinion by Judge Berzon in Gonzalez 
v. Google LLC suggests that some algorithms enable providers to 
perform functions that are not within the scope of traditional 
publication.133 Judge Berzon of the Ninth Circuit explained why 
targeted recommendations and affirmative promotion of 
interactions among independent users are outside the scope of the 
traditional publication, and thus are not protected by section 
230.134 Under her view, there is a difference between distributing 
content to anyone who engages with it and connecting users to 
specific content, treating the latter as more analogous to a direct 
marketer than to a publisher.135 Going a step further, Judge 
Gould, in his dissent, correctly points out that providers like 
Google and Facebook can act affirmatively through algorithms to 
repeatedly direct content to susceptible users, and when plaintiffs’ 
alleged harm is caused by such action, those allegations do not 
treat the provider as a publisher of the third-party content.136

Cir. 2016) (noting that the CDA only bars lawsuits seeking to hold providers liable for 
exercising traditional editorial functions, such as deciding whether to publish, withdraw, 
or alter content)). 

131 See id. at 76–77 (explaining, through a hypothetical, that it “strains the English 
language” to say that when the provider targets and recommends information to users, it 
is acting as the publisher of that information). 

132 See id. at 77. 
133 See Gonzalez v. Google LLC, 2 F.4th 871, 914, 920 (9th Cir. 2021) (Berzon, J., 

concurring). 
134 See id. at 914. 
135 Id. (“Traditional publication has never included selecting the news, opinion pieces, 

or classified ads to send each individual reader based on guesses as to their preferences and 
interests . . . .”) (alteration in original). 

136 See id. at 921 (Gould, J., concurring in part and dissenting in part). 
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Synthesizing the foregoing opinions, an interactive computer 
service provider becomes a form of provider-created content and is 
thus not immune under section 230 when (1) the algorithm 
enables the provider to select third-party content to affirmatively 
promote its own message, to (2) targeted or susceptible users, and 
(3) the provider’s suggestions immerse the user in a universe of 
ideas that gives rise to the probability of harm.  

Under the first factor, the question is whether the algorithm 
merely facilitates communication and content of others or enables 
the provider to actively communicate with users. Purely neutral 
search functions exemplify the former, and amplification 
algorithms, such as recommendation and social connectivity 
algorithms, exemplify the latter.137 Even though Facebook’s 
algorithm relies on and displays third-party user content,138 the 
anxiety and depression that may result from ordinary use of the 
platform is caused by the specific algorithm—the engagement-
based ranking system—that synthesizes the user data to send a 
targeted message to the user.139 A claim containing this allegation 
does not inherently fault Facebook’s activity as the publisher of 
specific third-party content, but rather as the promoter of 
Facebook’s own message.140 The recent cases brought against 
providers involved third-party content that was itself harmful or 
offensive.141 Yet, for users suffering from the engagement-based 
ranking system, it may be the case where each piece of content, on 
its own and viewed independently, is not itself harmful or 
offensive.142 It is in these cases where it is more apparent that the 
provider plays an active role as a promoter of its own message, 
rather than as a passive arranger of content. For example, one 
photo of “how to lose weight” is reasonably not harmful, but 
impounding a user with similar media several times per day for 
endless days intensifies and magnifies a message, one that cannot 
be ignored or assuaged by the user, impacting the user’s overall 

137 See id. at 917 (Berzon, J., concurring). 
138 See id. at 914, 917. 
139 See Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 28. 
140 See, e.g., Force v. Facebook, Inc., 934 F.3d 53, 83 (2d Cir. 2019) (Katzmann, J., 

concurring in part and dissenting in part).
141 See, e.g., Cohen v. Facebook, Inc., 252 F. Supp. 3d 140, 146 (E.D.N.Y. 2017) (involving 

harmful content from third-party terrorist organization); Force, 934 F.3d at 59 (involving 
harmful content from third-party terrorist organization); Gonzalez, 2 F.4th at 881 (involving 
harmful ISIS messaging and videos); Herrick v. Grindr, LLC, 306 F. Supp. 3d 579, 586–87, 
589 (S.D.N.Y. 2018) (involving harmful third-party content: impersonating profiles). 

142 See Allison Zakon, Optimized for Addiction: Extending Product Liability Concepts 
to Defectively Designed Social Media Algorithms and Overcoming the Communications 
Decency Act, 2020 WIS. L. REV. 1107, 1144 (2020) (recognizing the idea that the content 
itself is not harmful but rather the way it is shown to the user). 
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mental health.143 This supports Judge Katzmann’s conclusion that 
Facebook plays two roles as a service provider: the publisher of 
third-party content and the promoter of its own message to target 
the user based on statistical analysis of user information.144 The 
latter is not protected under section 230.  

Under the second factor, the question is whether the 
algorithm acts on user-generated data. For example, Google 
(through YouTube), Facebook, and Twitter promote content to 
users who are susceptible to the harmful consequences of 
repeatedly viewing a subject of media.145 Suggesting content to 
users without any determination of user interest does not pose the 
same harm because the user is not as vulnerable to the provider’s 
message. To not protect interactive computer service providers 
merely because they suggest content would be detrimental to the 
service models that rely on advertising revenue. However, where 
the algorithm displays curated content to a user it has determined 
is engaged with the content, this aspect contributes to the 
dominating effect of the provider over the user and thus sets the 
stage for harm to occur.  

Under the third factor, the question is whether the cumulative 
effect of suggestive content dominates the user experience.146

Where the algorithm enables the provider to interject its own 
message through its suggestive content, the provider may envelop 
the user, “immersing her in an entire universe filled with people, 
ideas, and events she may never have discovered on her own.”147

Facebook’s purpose is to build tools to help people connect.148

However, the current algorithm metrics do not put Facebook in the 
category of a passive service provider, providing the user with 
neutral features to build and maintain relationships with other 
users. On the contrary, Facebook is more like a promoter, 
interjecting a targeted viewpoint through the display of content 
that immerses the viewer with ideas that are not of the user’s own 
volition. This function, executed by the algorithm, is beyond the 
traditional editorial functions that section 230 immunizes.149 The 
interjection may be as simple as “you may be interested in viewing 
this content or connecting with these people,” but it is a message 
that the user would not have received on a platform deploying a 
“neutral” algorithm. Similarly, YouTube’s algorithm recalibrates 

143 See Gonzalez, 2 F.4th at 921 (Gould, J., concurring in part and dissenting in part) 
(describing how a seemingly neutral algorithm amplifies messages). 

144 See Force, 934 F.3d at 83 (Katzmann, J., concurring in part and dissenting in part).
145 See, e.g., Gonzalez, 2 F.4th at 921 (Gould, J., concurring in part and dissenting in part). 
146 See id. at 917 (Berzon, J., concurring). 
147 Force, 934 F.3d at 83 (Katzmann, J., concurring in part and dissenting in part).
148 Id.
149 See id.
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the user’s existing interests to steer them toward new interests, 
often by displaying more divisive and extreme content.150 In both 
situations, the provider dominates the user by purposefully 
intercepting third-party content to convey a targeted message by 
the provider for the purpose of achieving any number of the 
provider’s goals, like keeping users engaged on the platform for 
longer periods of time. 

Adopting an interpretation that carves out certain 
algorithms from section 230’s protection does not stunt the 
beneficial growth of the internet. Rather, such an adoption would 
help prevent the harmful effects of Internet use that were not 
understood at the time of its enactment. As Chief Judge 
Katzmann pointed out in his dissent in Force, where claims rest 
not on the content of the information but on the rules of the 
algorithm, the congressional intent of section 230 does not compel 
the judiciary to provide immunity.151 Moreover, the suggested 
carve-out is itself narrow, and thus would still advance section 
230’s aim at giving providers breathing space to grow.152 By 
broadly immunizing providers, they are not incentivized to make 
their algorithms safer, despite knowledge of the harmful impact 
on users.153 Taking providers out of the purview of section 230 for 
deploying algorithms that fall within the narrow confines of the 
proposed factors would reasonably deter service providers from 
utilizing such algorithms and incentivize modifications to 
promote beneficial growth of the Internet, rather than plague 
users with emotional distress. Lastly, the narrow door would 
allow legitimate state law claims to be reviewed.154

B. Impose a Duty of Care in Light of a New Understanding of 
Algorithms  
By adopting this Note’s proposal that some algorithmic 

capabilities treat social media companies as promoters of their 
own messages rather than as publishers of third-party content, 
remedial courses of action—such as NIED—should survive an 
immunity defense under section 230 if two issues are resolved in 
favor of the plaintiff. At this point, the first issue is whether 
providers owe a duty of care to users for deploying harmful 
algorithms.155 If answered affirmatively, the second issue is 

150 See id. at 87. 
151 See id. at 77. 
152 See Gonzalez v. Google LLC, 2 F.4th 871, 921 (9th Cir. 2021). 
153 See id. at 920 (noting that a genuine factual issue exists as to whether social media 

companies are aware of the risks to the public stemming from content-generating algorithms). 
154 See, e.g., Herrick v. Grindr, LLC, 306 F. Supp. 3d 579, 593 (S.D.N.Y. 2018) (barring 

NIED under the current reading of the CDA). 
155 See Artiglio v. Corning Inc., 957 P.2d 1313, 1318 (Cal. 1998). 
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whether the tortious conduct is framed such that the alleged duty 
does not treat the interactive computer service provider as a 
publisher or speaker of third-party content.156 To evade the 
purview of section 230, this Part III.B will discuss how to frame 
the tortious conduct for an NIED claim by analogizing to two 
recent cases involving social media companies defending against 
negligent design claims.  

The court should impose a duty of care on the defendant 
(interactive computer service provider) when (1) a person suffers 
severe mental harm from use of a social media platform, (2) the 
harm is caused by the platform’s algorithm, and (3) the platform 
knew or should have known of the foreseeable risk of harm. To 
determine whether a duty of care exists, state courts consider 
various factors. For example, the California Supreme Court 
considers the following:  

The major [considerations] are the foreseeability of harm to the 
plaintiff, the degree of certainty that the plaintiff suffered injury, the 
closeness of the connection between the defendant’s conduct and the 
injury suffered, the moral blame attached to the defendant’s conduct, 
the policy of preventing future harm, the extent of the burden to the 
defendant and consequences to the community of imposing a duty to 
exercise care with resulting liability for breach, and the availability, 
cost, and prevalence of insurance for the risk involved.157

Applying these factors, a duty should be imposed on 
providers, like Facebook and Instagram, that deploy engagement-
based ranking algorithms because there is a high risk of 
emotional distress and harm caused by such algorithms.158 The 
extent of the burden on the defendant is appropriately limited if 
the duty is triggered only when the interactive computer service 
provider knows or has reason to know of the risk of harm from use 
of its platform. For example, with the revelation of Haugen’s 
insights, it is evident that Facebook has knowledge of the harm 
posed by its conduct, yet it has not proposed a solution to prevent 
the harm. As for the consequences to the community for the 
imposition of a duty of care on social media companies, they likely 
weigh more in favor of imposition. If liability causes social media 
companies to rework algorithms to improve the user experience, 
we can help improve mental health for a generation of people 
currently suffering.159 Also, liability would likely incentivize 
healthy technological innovation in the context of social media 

156 See Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1102 (9th Cir. 2009) (noting that what 
matters is whether the claim “inherently requires the court to treat the defendant as the 
‘publisher or speaker’ of content provided by another”). 

157 See Randi W. v. Muroc Joint Unified Sch. Dist., 929 P.2d 582, 588 (Cal. 1997). 
158 See discussion supra Part I.B. 
159 See supra note 24 and accompanying text. 
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rather than hinder it, or worse, promote innovation that does not 
consider mental wellness at all.160 One of the difficulties 
establishing the duty is the closeness of the connection between 
the algorithm and the injury.161 The degree of closeness is 
exemplified by answering whether modification of the algorithm 
would prevent the emotional distress, since this is the obligation 
that would be imposed on Facebook.162 It may be difficult for a 
plaintiff to establish that the risk of harm could be prevented by 
modifying the algorithm when the claim is against a social media 
company whose internal research is not publicized, or where the 
company’s knowledge of the risk is not publicly apparent. But 
according to Haugen, Facebook’s internal reports show that 
modifying the amplification algorithm would alleviate the harms 
caused to users, and outside studies tend to show that the risk 
could be prevented.163

A criticism to imposing a duty on social media companies is 
that these social media companies may be encouraged to be less 
vigilant or proactive in conducting internal studies. This is 
problematic because social media companies possess the data, 
resources, and workforce to conduct accurate research 
efficiently,164 so they are in the best position to assess the quality 
of their service and its impact on users.165 The state legislature 
is thus likely the more appropriate forum to simultaneously (1) 
encourage social media businesses to study the use of their 
platforms and develop their algorithms in pursuit of healthier 

160 In the context of AI development for autonomous vehicles, the prospect of tort 
liability could hinder innovation because the market is still developing. See, e.g., Andrew 
D. Selbst, Negligence and AI’s Human Users, 100 B.U. L. REV. 1315, 1326 (2020). This 
economic concern is not as great for the social media industry because it is not as new of 
a market. See, e.g., Brian Dean, Instagram Demographic Statistics: How Many People 
Use Instagram in 2022?, BACKLINKO, http://backlinko.com/instagram-users 
[http://perma.cc/F8HB-PJWD] (last updated Jan. 5, 2022) (noting that about 500 million 
users around the world access Instagram daily). 

161 On the one hand, a “tight causal nexus” between conduct and its consequences is 
fundamental to a fair assignment of liability; however, on the other hand, an economic 
theorist may argue “that the goals of tort law lie in optimal deterrence or efficient risk 
allocation.” See, e.g., Selbst, supra note 160, at 1321. 

162 See Nathalie Dalzell, Telecommunications Law - Facebook Immunized from Civil 
Liability under Communications Decency Act Despite Using Algorithms to Recommend 
Content - Force v. Facebook, 934 F.3d 53 (2d Cir. 2019), cert. denied, 140 S. Ct. 2761 (2020) 
(mem.), 54 Suffolk U. L. Rev. 599, 610 n.54 (2021) (“Most common torts regarding 
Facebook’s algorithms arise from . . . publishing material that inflicts emotional distress.”).  

163 See Focusing on Testimony from a Facebook Whistleblower, supra note. 16, at 6. 
164 Instagram uses the information it gathers to study its service and “collaborate with 

others on research to make [it] better and contribute to the well-being of [the] community.”
Terms of Use, supra note 45. 

165 Notably, Facebook does not make its research public, even for academics and 
lawmakers who have asked for it. Wells et al., supra note 8. 
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user experiences, and (2) hold these businesses accountable for 
mental harm caused to users.166

Under Colorado state law, the court considers a different set 
of relevant factors and reserves consideration of any other 
relevant factors based on competing individual and societal 
interests implicated by the facts of the case.167 In English v. 
Griffith, parents asserted an NIED claim against a woman for 
engaging in an argument with their son, allegedly causing their 
son such severe emotional distress to the point of causing him to 
take his life.168 The Colorado Court of Appeals was asked to 
impose a duty on an individual not to cause another, who was 
known to be susceptible to emotional distress, to take his life.169

The court did not find that the defendant owed a duty because 
the defendant could not “reasonably be expected to anticipate the 
mental health consequences that may flow from otherwise 
ordinary conduct such as the argument that allegedly occurred” 
in the case.170 Under this line of reasoning, one might similarly 
argue that providers like Facebook and Instagram cannot 
reasonably be expected to foresee the mental health 
consequences that may flow from otherwise ordinary conduct—
the use of social media—and therefore, a duty should not be 
imposed. However, unlike in Griffith, where the likelihood of 
injury resulting from the ordinary conduct was “extremely 
low,”171 the likelihood of mental harm among teens caused by 
usage of social media tied to the amplification algorithm is high. 
Moreover, Griffith involved a defendant who was an individual, 
not a business entity.172 Society may be more hesitant to burden 
individuals with legal duties to guard against mental harm. 
Conversely, society may have a greater interest in imposing a 
legal duty on a multibillion-dollar entity173 that holds 
tremendous power over users, wields user trust, and knowingly 

166 See, e.g., Levin, supra note 7, at 16–17 (noting that government interference is 
justified where platforms can use the algorithm to set the agenda in harmful ways without 
government parameters); see also discussion infra Part IV.C (describing additional 
advantages to a state legislative approach). 

167 See English v. Griffith, 99 P.3d 90, 94 (Colo. App. 2004) (considering, for purposes 
of imposition of a legal duty: “(1) the risk involved; (2) the foreseeability of harm to others 
and likelihood of injury as weighed against the social utility of the actor’s conduct; (3) the 
magnitude of the burden of guarding against the injury or harm; and (4) the consequences 
of placing the burden on the actor”). 

168 See id. at 92. 
169 See id. at 94. 
170 Id.
171 Id.
172 Id.
173 See Facebook | Meta | FB - Market Capitalization, TRADING ECON. (Apr. 2023), 

http://tradingeconomics.com/fb:us:market-capitalization [http://perma.cc/E4RS-T673].  
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deploys an algorithm that exploits users’ personal vulnerabilities 
to control their experience of the platform.  

To defeat a section 230 defense to an NIED claim, the plaintiff 
must ensure that its allegations do not treat the provider as a 
publisher of third-party content but rather as a promoter of its own
message.174 The following two recent cases exemplify the 
differences between the former and the latter. In Doe v. Twitter,
two thirteen-year-olds were manipulated into providing 
pornographic videos to a third-party sex trafficker, and the videos 
were posted on Twitter a few years later.175 They asserted a state 
law claim based on negligent design, seeking to hold Twitter liable 
for enabling users to disseminate information quickly to large 
numbers of people, as well as for failing to deploy measures that 
prevent suspended users from opening new accounts and 
disseminating harmful content.176 The district court held that 
these allegations treated Twitter as a publisher protected by the 
CDA because “Twitter would have to alter the content posted by 
its users” to meet the obligation plaintiffs sought to impose.177 In 
reaching this conclusion, the court distinguished the allegations 
from those made in Lemmon v. Snap, where a negligent design 
claim was not barred by section 230.178

In Lemmon v. Snap, the plaintiffs “were parents of two boys 
who were killed in a high-speed car accident.”179 They brought 
the action against Snap, Inc., the owner of Snapchat.180 The 
parents alleged that Snapchat’s “speed filter incentivized young 
drivers to drive at high speeds” and that Snapchat “was aware of 
the danger” of the filter from news articles and other accidents 
linked to Snapchat users’ high-speed snaps.181 In this case, the 
negligent design was not barred by section 230(c)(1) because the 
claim sought to hold Snapchat liable for its conduct as a 
manufacturer rather than as a publisher of third-party 
content.182 The primary reason for this conclusion was the fact 
that Snapchat could have “take[n] reasonable measures to design 

174 Cf. Lemmon v. Snap, Inc., 995 F.3d 1085, 1092 (9th Cir. 2021) (finding that a 
negligent design lawsuit treats the social media company as a products manufacturer, and 
the duty underlying such claims differs from the duties of publishers as defined in the 
CDA); see also Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1102 (9th Cir. 2009) (finding that a 
determination of whether a provider is a publisher protected by the CDA is based on 
“whether the duty that the plaintiff alleges the defendant violated derives from the 
defendant’s status or conduct as a ‘publisher or speaker’” (quoting 47 U.S.C. § 230(c)(1)). 

175 Doe v. Twitter, Inc., 555 F. Supp. 3d 889, 893–94 (N.D. Cal. 2021). 
176 Id. at 930. 
177 Id.
178 Id.
179 Id. at 929 (describing the facts of Lemmon v. Snap).
180 Id.
181 Id.
182 See id. at 929–30. 
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a product more useful than it was foreseeably dangerous . . . 
without altering the content that Snapchat’s users generate.”183

Since the speed filter was affirmatively created by Snapchat, the 
flaw was dependent on Snapchat’s actions, rather than any 
posting of third-party content.184

An NIED claim against social media platforms in which 
plaintiffs allege that the algorithm, like engagement-based 
ranking, causes mental harm is more like the claim made in 
Lemmon and should withstand a section 230 defense where 
courts adopt this Note’s proposal for an algorithm carve-out.185

For example, an NIED claim against Instagram would seek to 
hold Instagram liable for its promotional action: targeting third-
party content at users to send a message from Instagram meant 
to keep the user engaged on the platform which, as a result, 
harms the user.186 This framing of Instagram’s conduct does not 
treat Instagram’s duty as that of a publisher of third-party 
content within the scope of section 230 immunity because the 
alleged duty does not rest on any affirmative obligation to 
remove, alter, monitor, or edit third-party content.187 Rather, it 
is a duty to use reasonable care to refrain from writing 
algorithms that enable Instagram to send messages to targeted 
users that foreseeably cause mental distress.188 Like in Lemmon,
where the allegations treated Snap as liable for its conduct as a 
manufacturer, an NIED claim alleging that Instagram acted 
unreasonably by failing to deploy a safer algorithm, given 
foreseeable risks of harm, holds Instagram liable for its conduct 
as a business deploying a harmful algorithm, rather than for its 
conduct as a publisher.189

183 Id. at 929. 
184 Id.
185 See Lemmon v. Snap, Inc., 995 F.3d 1085, 1094 (9th Cir. 2021) (“CDA immunity is 

available only to the extent a plaintiff’s claim implicates third-party content.”). 
186 Cf. id. (finding that “even if [the social media company were] acting as a publisher 

in releasing . . . its various features to the public, the . . . claim still rests on nothing more 
than [the company’s] ‘own acts’” (quoting Fair Hous. Council of San Fernando Valley v. 
Roommates.com, LLC, 521 F.3d 1157, 1165 (9th Cir. 2008)). 

187 See Doe, 555 F. Supp. 3d at 925–26; cf. Lemmon, 995 F.3d at 1092 (noting that the 
negligent design lawsuit did not treat the social media company liable as a publisher 
because the alleged duty had nothing to do with editing, monitoring, or removing third-
party content). 

188 Scholars have argued that social media companies’ economic motivation, combined 
with the lack of an internal ethical code, is one theory for justifying regulatory intervention. 
See, e.g., Levin, supra note 7, at 32–33. The same reasoning supports the argument for the 
imposition of a duty. See id. If these companies are focused on generating revenue from 
third-party advertisers, the people behind the business should be held to a reasonable 
standard of care in the development of the platform to prevent harm to users for whom the 
platform exists.

189 See Lemmon, 995 F.3d at 1092 (noting that the duty on the social media company 
arose from its capacity as a product designer, as evidenced by the fact that the company failed 
to take reasonable measures to design a product more useful than was foreseeably dangerous). 



Protecting Youth from Social Media

C. State Legislature or Courts? Set the Parameters for Social 
Media Businesses  
For social media platforms that follow an advertising-based 

revenue model, maximizing revenue will naturally put third-party 
advertiser interests at the forefront of algorithm development.190

Absent an economic motivation to otherwise prioritize users’ 
mental health, teenagers are at the mercy of the platforms. Thus, 
passing legislation that incentivizes social media companies to 
turn their attention back to the users may be the most effective 
approach to protect teenage mental health and well-being, 
especially in a world where, for many, the thought of dissolution 
of social media is unimaginable. 

One advantage to a state legislative approach, as opposed to a 
judicial approach, is that deterrence of harmful social media 
practices is wrapped up in complex policy questions that are best 
left to each state.191 Although social media and tobacco are 
uniquely similar in their addictive qualities targeting teens, 
regulating social media is more convoluted than tobacco regulation 
because social media can be positive,192 and it is largely good for 
small businesses and other stakeholders—including the 
workforce, supply chain of businesses, and other advertisers.193

The citizens of every state may feel differently about the extent of 
the burden that should be imposed on social media companies. For 
example, some states may wish to impose liability only for harms 
caused to vulnerable user groups, like teenagers, which is a 
limitation that cannot be imposed under an NIED cause of action. 
Rather than asking courts to extend tort law and create a zone of 
liability without considering the public voice, states can enact 
more optimal solutions that reflect competing interests. Although 
social media businesses would face fifty different remedies from 
state legislation, the first state law will serve as the blueprint for 
other states. Moreover, any patchwork of laws and judgments that 
may result would not likely contort the national market any more 
than state common law courses of action.194

190 See supra note 44 and accompanying text. 
191 See, e.g., Levin, supra note 7, at 34 (stating that government intervention “could be 

used to create ethical rules and norms that apply to all social media platforms, combined 
with the means to enforce them”). 

192 See, e.g., Jacqueline Tabas, How Nonprofits Can Use Social Media to Increase 
Donations and Boost Visibility, FORBES (Mar. 6, 2021, 09:00 AM), 
http://www.forbes.com/sites/allbusiness/2021/03/06/how-nonprofits-can-use-social-media-
to-increase-donations-and-boost-visibility/?sh=5800326a2bb7 [http://perma.cc/35HP-82G5] 
(noting how social media helped nonprofits achieve fundraising goals). Notably, the 
problem with the tobacco crisis was that states could enact laws that “eliminated the core 
defense needed by the tobacco industry to defend itself.” Turley, supra note 69, at 472. 

193 See supra notes 40–41 and accompanying text. 
194 See Turley, supra note 69, at 468. 
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Another advantage to a state legislative approach is that 
neither re-interpretation nor reform of section 230 is necessary to 
allow relief to teens for mental harm; thus, a broad interpretation 
of section 230 in conjunction with a narrow state law may 
cohesively work to achieve, deter, and prevent future mental 
harm. Congress gave states implicit permission in section 
230(e)(3) to enact law pertaining to interactive computer service 
providers, stating that “[n]othing in this section shall be construed 
to prevent any State from enforcing any State law that is 
consistent with this section.”195 As long as the enforcement action 
doesn’t conflict with or undermine section 230,196 states may 
address challenges of interactive computer service providers under 
their general police power.197 A broad reading of section 230 
affords social media companies protection while states are granted 
latitude to protect users. This is important because, as Professor 
Jonathan Turley has noted, states have an “interest in private 
litigation” and, if capable, can “construct procedures that can act 
like legal speedtraps to capture wealth.”198 Since the states cannot 
enact law that is inconsistent with section 230, social media 
companies would still be protected from allegations of liability for 
conduct that is outside their control, like the posting of harmful 
content by a third-party. States will then be afforded the 
opportunity to enact law that holds these businesses accountable 
for conduct that is within their control, like algorithm 
development. A critique of this argument is that even legislation 
will struggle to effectively regulate platforms given the fast-paced 
development of technology and business operations. However, the 
nuances of technology and the harms it causes are more 
appropriately handled by the legislature—as opposed to courts—
since the legislature can rewrite, repeal, and amend, and is not 
bound by precedent. 

On the other hand, why not a federal legislative solution? 
Federal regulation would establish uniform liability, eliminating 
the burden on social media companies of sifting through state laws 
to ensure compliance. However, state legislatures are the 
appropriate forum to craft a creative solution for a national 

195 47 U.S.C. § 230(e)(3). 
196 See Google LLC v. Equustek Sols. Inc., No. 5:17-CV-04207-EJD, 2017 WL 5000834, 

at *2, *4 (N.D. Cal. Nov. 2, 2017) (allowing the interactive service provider to assert section 
230 offensively to enjoin enforcement of a court order that undermined the policy goals of 
section 230). 

197 See, e.g., Barbier v. Connolly, 113 U.S. 27, 31 (1884) (noting states’ power, termed 
as the “police power,” to “prescribe regulations to promote the health, peace, morals, 
education, and good order of the people, and to legislate so as to increase the industries of 
the state, develop its resources, and add to its wealth”). 

198 Turley, supra note 69, at 471. 
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problem, balancing various stakeholder interests.199 Additionally, 
if the states legislate to solve for mental harm by imposing liability 
for the deployment of harmful algorithms—even if the damages 
differ, the standard of causation differs, or the pool of plaintiffs 
eligible to take advantage of the law differs—the laws would 
nonetheless have the same effect on the businesses by pushing 
them to deploy less harmful algorithms. Lastly, providers like 
Facebook are already accustomed to navigating unique state laws, 
like data privacy laws, and they make changes to their business to 
comply with these laws because it is in their best interest. For 
example, California enacted a privacy law that gives Californians 
special privacy rights.200 The law applies to Internet providers that 
“operate in the state, collect personal data for commercial 
purposes[,] and meet other criteria” like generating revenue that 
exceeds a threshold.201 In response to the new legislation, many 
providers, like Microsoft, decided to “apply their changes to all 
users in the United States rather than give Californians special 
treatment.”202 Similarly, if providers were faced with a state law 
that imposed liability for deploying algorithms that harm teens 
who reside in the state, the providers could act in a manner that 
benefits all teen users.  

D. Enact Law that Encourages Businesses to Play an Active 
Role in a Healthier World 
If we accept the premise that some government intervention 

is necessary and desirable to ensure that all persons do, in fact, 
benefit from the use of the Internet, as Congress believed was 
already the case,203 then the question is how to intervene. Social 
media platforms can be designed to foster community safety,204

even with the help of algorithms.205 A law that is broad enough to 
meet today’s problem of mental harms arising from social media 
use and prevent the problem of advanced targeted messaging 

199 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., 
dissenting) (“It is one of the happy incidents of the federal system that a single courageous 
state may, if its citizens choose, serve as a laboratory; and try novel social and economic 
experiments without risk to the rest of the country.”). 

200 See Natasha Singer, What Does California’s New Data Privacy Law Mean? 
Nobody Agrees, N.Y. TIMES (Dec. 29, 2019), http://www.nytimes.com/2019/12/29/ 
technology/california-privacy-law.html?msclkid=908c0927d0bf11ec9e11cd47c28c9bf4. 

201 Id.
202 Id.
203 See 47 U.S.C. § 230(a)(4). 
204 See Social Media Design Discourse Hearing, supra note 24 (statement of Joan 

Donovan, Ph.D. Research Director at Harvard Kennedy School’s Shorenstein Center on 
Media, Politics and Public Policy).

205 See, e.g., Sadagopan, supra note 95 (explaining how algorithms can draw inspiration 
from human intelligence to break harmful feedback loops). 
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tomorrow may be the best solution.206 This solution requires that 
we meet the root of the problem: algorithms.207

A state law should be directed at the creators of algorithms 
to encompass interactive service providers, as well as businesses 
that do not satisfy Congress’s definition of an interactive 
computer service.208 The law should be articulated as follows: A 
creator of an algorithm shall be liable to any consumer who 
suffers bodily injury or harm to mental health when the 
consumer was less than twenty-years-old that is attributable, in 
whole or in part, to the individual’s use of technology that deploys 
a covered algorithm, where the creator of the algorithm knew or 
should have known of the risk of harm to the user. The term 
“creator of an algorithm” means an interactive computer service 
or other business that uses a covered algorithm to enhance a 
service or product provided to consumers.209 The term “consumer” 
means purchasers, users, patrons, and clients.210 The term 
“interactive computer service” has the meaning given to the term 
in section 230 of the Communications Decency Act (47 U.S.C. § 
230).211 The term “covered algorithm” means reinforcement 
algorithms,212 amplification algorithms,213 and any other 

206 See Watson, supra note 62, at 19 (noting how the Internet service provider, Google, 
has already introduced a new artificial intelligence that significantly improves clickthrough 
rate predictions); see also Glaubitz, supra note 102, at 6–7 (explaining the four generations 
of artificial intelligence and pointing out that engineers have only begun to develop the 
second generation). 

207 See generally Adam Beam, Social Media Addiction Bill Fails in California 
Legislature, AP NEWS (Aug. 11, 2022), http://apnews.com/article/social-media-california-
legislature-f5fd4c8ac90546c506bc3a685ab58b2b [http://perma.cc/AU8U-EC2G] (discussing 
the failure of a bill that would hold social media companies accountable for knowingly using 
features that cause addiction). Since software development is at the core of Instagram’s 
business, and the company has decided that the benefits of its algorithm outweigh the costs 
of harm, it is appropriate to hold it accountable for its intentional development and 
deployment of the algorithm. Additionally, limiting liability to the deployment of an 
algorithm not only narrows the scope, but it also accounts for future algorithm-caused 
harms known to businesses beyond the social media space. 

208 47 U.S.C. § 230(f)(2) (defining “interactive computer service” as “any information 
service, system, or access software provider that provides or enables computer access by 
multiple users to a computer server”). 

209 See, e.g., Terms of Use, supra note 45 (discussing how Instagram uses automated 
technologies to ensure the functionality and integrity of the service). 

210 See Consumer, OXFORD LEARNER’S DICTIONARIES, http://www.oxfordlearners 
dictionaries.com/us/definition/american_english/consumer [http://perma.cc/2ZYQ-KC69] 
(last visited Sept. 16, 2022). 

211 47 U.S.C. § 230(f)(2). 
212 See Social Media Design Discourse Hearing, supra note 24 (statement of Joan 

Donovan, Ph.D. Research Director at Harvard Kennedy School’s Shorenstein Center on 
Media, Politics and Public Policy) (noting that reinforcement algorithms pattern the 
distribution of content based on user signals to reinforce user interests). 

213 See Focusing on Testimony from a Facebook Whistleblower, supra note 16, at 28; see 
also Social Media Design Discourse Hearing, supra note 24 (statement of Monika Bickert, 
Vice President for Content Policy, Facebook) (noting that amplification algorithms use a 
personalized ranking process driven by user choices and actions to sort content).
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algorithm that enables the creator to select third-party content 
to communicate its own message to targeted consumers. An 
individual who suffers bodily injury or harm to mental health 
that is attributable, in whole or in part, to the individual’s use of 
technology that deploys a covered algorithm where the creator 
knew or should have known of the risk of harm to the user may 
bring a civil action against the creator in an appropriate State 
court of competent jurisdiction for compensatory damages or 
actual damages, punitive damages, and attorney’s fees and costs. 
If the user shows that the user’s mental harm is attributable to 
the algorithm, and the creator knew or should have known of the 
risk of harm, the burden shifts to the creator to show that it acted 
reasonably in the deployment of the algorithm.214

The language of such a law is advantageous for several 
reasons. First, it is broad enough to remedy mental health harms 
caused to teenagers using social media platforms, yet also include 
other harms.215 Second, by targeting algorithms, the law does not 
interfere with content moderation practices or regulation 
thereof—which currently stand amidst the crossfire of differing 
policy viewpoints.216 This is because incentivizing safe 
algorithmic development doesn’t impact the flow of third-party 
content itself on the platforms. Third, the language solves for 
unknown future harms caused by harmful algorithms by 
deterrence and through ease of amendment. As we discover more 
about the types of algorithms that cause harm to users, the 
legislature could amend the definition of “covered algorithms” to 
remain relevant and effective. Fourth, the law is reasonably 
tailored in two ways: (1) it imposes liability only for harm caused 
to teenagers, a more vulnerable and targeted group; and (2) it 
also limits liability to knowledge or scienter of the provider, 
which is in accordance with the literal language of section 230.217

Fifth, the burden on businesses is also reasonable because it does 
not impose liability for mere usage of the technology, like 

214 See generally Citron, supra note 71, at 16–20 (introducing a “reasonable steps 
approach” as one way to reform section 230(c)(1) to solve for harm caused to users by third-
party content). 

215 See, e.g., Glaubitz, supra note 102, at 29 (describing disparate impact caused by 
algorithms); see also Gonzalez v. Google LLC, 2 F.4th 871, 921 (9th Cir. 2021) (Gould, J., 
concurring) (describing political violence caused by algorithms). 

216 See, e.g., Nina I. Brown & Jonathan Peters, Say This, Not That: Government 
Regulation and Control of Social Media, 68 SYRACUSE L. REV. 521, 541–42 (2018) (arguing 
that regulation of content moderation risks First Amendment violations). But see Citron, 
supra note 71, at 22 (arguing that leaving the Internet under current regulation actually 
“chills valuable speech”).

217 See Gonzalez, 2 F.4th at 920–21 (Gould, J., concurring) (arguing that the text of 
section 230 does not suggest immunizing providers from liability for serious harms 
knowingly caused by their conduct). 
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Congress’s bill proposes,218 but rather limits liability to the 
deployment of particular algorithms described in the law.  

As for the affirmative defense of reasonableness, the creator 
must be able to point either to robust internal research that does 
not show an association between the creator’s algorithm and 
depression, anxiety, suicidal thoughts, or other emotional 
distress, or to steps it took to prevent such mental harm. 
Regarding the latter, the law should articulate examples of 
reasonable steps. For example, if the creator deploys an 
algorithm that manipulates a person toward a targeted message, 
the creator can show that it took reasonable steps by alerting the 
person—while the person was using the service—that he or she 
received a targeted message by the computer service from the 
choice of content displayed. The creator could also set up a system 
on the platform where users answer survey questions aimed at 
understanding user mental health, then regularly post findings 
to public bulletins on the platform. Liability is ultimately 
imposed if the algorithm’s creator fails to show that it acted 
reasonably. As Professor Danielle Citron points out in her 
argument for section 230 reform, a reasonableness approach is 
“valuable precisely because it is flexible.”219 This kind of burden-
shifting law may be the best way to balance society’s interest in 
protecting teenage mental health and the market’s interest  in 
connecting small business advertisers with an engaged 
audience—all while incentivizing businesses to innovate 
algorithms in a healthier direction.  

CONCLUSION 
Innovation and creativity drive the world of marketing and 

business. New strategies will be developed to help businesses 
reach more people faster and at the least expense. Artificial 
intelligence is one such proven strategy, yet its value to some 
businesses is at a great cost to teen mental health. As we 
continue to discover the potential of artificial intelligence for 
targeted marketing, questions of law and ethics must be at the 
forefront. Today, we face a teen mental health crisis, partly 
impacted by social media algorithms. Social media platforms are 
best suited to change the nature of their algorithms to reduce 
harm, but change is not on the horizon where business models 
are based on third-party advertising. 

218 See discussion supra Part III.C. 
219 See Citron, supra note 71, at 19–20 (noting that requiring businesses to show 

reasonableness pressures platforms to keep up with best practices and defend those 
practices in litigation, ultimately establishing industry standards “that have the force of 
law to back them up”). 
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The legal landscape is currently ill-equipped to help teens seek 
legal redress for mental harm caused by social media algorithms. 
But we must find a way to hold social media companies accountable 
for the harmful externalities of tech development and protect teens 
from ongoing mental harm. Courts should adopt an interpretation 
of section 230 of the Communications Decency Act that does not 
bar claims seeking relief for mental distress caused by harmful 
algorithms. The amplification algorithm—and others like it—
executes user engagement strategies that treat the social media 
platform as a promoter, not as a publisher of third-party content. 
A duty of care should be imposed on social media companies for 
algorithm deployment because these providers are in the best 
position to deploy alternative, less harmful algorithms. 
Furthermore, severe harm to teen mental health outweighs any 
associated cost to advertisers. Beyond the court system, state 
legislatures can directly target the root of the problem—
algorithms—with laws that balance competing stakeholder 
interests. A state legislative approach is probably favorable to a 
common law approach, since the legislature can craft unique laws 
that consider both society’s stance on the extent of regulation and 
the future of algorithm development in the context of targeted 
messaging. If robust protective measures guard the stairs of 
technological innovation, we can take big steps toward ensuring 
teen safety and improving the lives of many. 
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