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INTRODUCTION 

The normal response to truly meritless petitions 

is to simply waive opposition.  Stephen M. Shapiro, 

et al., Supreme Court Practice, ch. 6.37(k), pp. 509-

10 (10th ed. 2013).  That Respondents did not do so 

here highlights the importance of this case.  Indeed, 

three cases involving whether a remedy under 

Bivens v. Six Unknown Fed. Narcotics Agents, 403 

U.S. 388 (1971), extends to Fifth Amendment claims 

are currently pending before this Court, certiorari 

having been granted shortly before the instant peti-

tion was filed addressing whether a Bivens remedy 

extends to First Amendment claims.  E.g., Ziglar v. 

Abbasi, No. 15-1358 (S.Ct., cert. granted Oct. 11, 

2016).  The Second Circuit did not seem to think in 

those cases that “refus[al] to extend Bivens to any 

new context” is “well-settled” law in the Fifth 

Amendment context.  Mgmt.BIO1 at 7,8. Neither is it 

settled law in the First Amendment context. 

  

                                                 

1 Two sets of Respondents have filed Briefs in Opposition: The 

D.C.-based management defendants (“Mgmt.BIO”), and the 

Cincinnati-based employee defendants (“Emp.BIO”),  Because 

the arguments in the two briefs are largely redundant, we ref-

erence only the Management BIO. 
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ARGUMENT 

I. Respondents’ Claim of “No Circuit Split” 

Misconstrues the Relevant Cases. 

A. Circuit Split Assessment Focuses on the 

Legal Issue at Stake, Not on Whether 

the Conflicting Cases Dealt With Iden-

tical Factual Scenarios. 

According to Respondents, “[t]here is no circuit 

split to be resolved.”  Mgmt.BIO at 19.  That claim is 

based on Respondents’ narrow contention that “no 

court of appeals has ever extended Bivens to claims 

arising out of the IRS’s handling of applications or 

other requests or filings.”  Id.  Respondents had to 

attach such caveats, because they could not credibly 

assert that no Circuit has ever extended Bivens to 

First Amendment claims in general, or First 

Amendment claims against IRS officials in particu-

lar.  The Tenth Circuit has done both.  That the 

Tenth Circuit cases involved investigations of groups 

with dissident political views, while True the Vote’s 

case here involves targeting of groups for their per-

ceived dissident views in the non-profit application 

process, is immaterial to the legal issue at stake. 

A parallel can be found in qualified immunity 

cases, in which this Court has rejected claims of 

qualified immunity where there was not a case “di-

rectly on point,” as long as “existing precedent … 

placed … the constitutional question beyond debate.”  

Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011).  So, 

too, here.  There does not have to be a decision rec-

ognizing a Bivens claim specifically against IRS offi-

cials for illegally targeting Tea Party groups for a 
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Circuit split to exist.  This Court’s precedents do not 

turn on that level of specificity.   

B. Respondents Misconstrue the Tenth 

Circuit’s Bivens Cases. 

Contrary to Respondents’ assertions, the Tenth 

Circuit’s conflicting decision has not been “distin-

guished from the facts of this case by the originating 

circuit.”  Mgmt.BIO at 21.  The line of distinction 

that Respondents attribute to the Tenth Circuit is 

not one that the Tenth Circuit itself has drawn.  

Thus, the circuit split described in the petition 

stands. 

i. The Tenth Circuit’s Recognition of 

First Amendment Bivens Claims Is Not 

Limited Only To Claims Related to Un-

lawful Seizures. 

The petition asserts that the D.C. Circuit’s deci-

sion here is in conflict with the Tenth Circuit’s deci-

sion in Nat’l Commodity & Barter Ass’n v. Gibbs, 886 

F.2d 1240 (10th Cir. 1989).  Respondents contend 

instead that the Tenth Circuit subsequently “con-

firmed that only Bivens claims relating to allegedly 

unlawful seizures could proceed under [its prior de-

cision in] Gibbs and specifically ‘decline[d] to recog-

nize a First or Fourth Amendment Bivens remedy 

based on the allegations of wrongful jeopardy as-

sessments.’”  Mgmt.BIO at 21 (quoting Nat’l Com-

modity & Barter Ass’n v. Archer, 31 F.3d 1521, 1532 

(10th Cir. 1994) (emphasis added)).  While the latter 

part of that statement is accurate, the former is not.  

Archer nowhere says that only unlawful seizures are 

cognizable under Bivens.  Quite the contrary.  Archer 

expressly “h[e]ld that if claims of violations of First 
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or Fourth Amendment rights are proven, then a 

Bivens remedy may be afforded.”  Archer, 31 F.3d at 

1527 (emphasis added). 

Moreover, although some of the First Amendment 

claims in the case arose out of the subpoena of rec-

ords and therefore could be described as “relating to 

unlawful seizures,” not all were.  The Archer court 

specifically noted that the complaint’s allegations of 

First Amendment violations merely “start[ed] with 

the seizures,” Archer, 31 F.3d at 1529 (emphasis 

added); it also recited a litany of other First 

Amendment claims that were not related to seizures, 

including: “introduc[ing] undercover agents … into 

‘tax protestor’ organizations to … frustrate the goals 

of such groups and breach the privacy of the mem-

bership”; “monitoring of conversations … beyond de-

fendants’ authority”; and “[s]urveillance … of public 

meetings … for the purpose of identifying an indi-

vidual’s attendance.” Id. at 1526.   

These allegations are similar to the allegations 

made by True the Vote here.  See, e.g., Amended 

Complaint ¶ 5 (“Because of True the Vote’s mission 

of promoting election integrity and its perceived as-

sociation with Tea Party organizations, the IRS sys-

tematically targeted True the Vote’s application for 

unwarranted delay and heightened review and scru-

tiny.  As a result, True the Vote was deliberately 

subjected to numerous unnecessary, burdensome, 

and unlawful requests for information about its op-

erations, activities, leadership, volunteers, associa-

tions, and affiliations”); id. ¶ 132 (“The IRS Defend-

ants deliberately delayed the processing of True the 

Vote’s application was deliberately delayed”). 
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ii. True the Vote’s Claim Is, Like Those in 

the Tenth Circuit, Related to an Un-

lawful Demand for Documents. 

Even if the Tenth Circuit had restricted Bivens to 

First Amendment claims “relating to unlawful sei-

zure,” as Respondents claim, True the Vote’s com-

plaint would fit comfortably on that side of any such 

line.  True the Vote alleged that it “was forced to re-

peatedly furnish” unnecessary, First-Amendment 

protected information to the IRS, Amended Com-

plaint ¶ 6 (emphasis added), which is to say “seized,” 

because True the Vote had no choice but to comply or 

have its application dismissed without recourse.2  

IRS employees demanded that True the Vote 

“[d]escribe in detail the nature of [its] relationship” 

with the King Street Patriots, for example.  Amend-

ed Complaint, Ex. D, ¶ 33.  They demanded produc-

tion of “handouts” provided at True the Vote’s volun-

teer training and public education events, and also 

demanded “detailed contents of the speeches” made 

at those events.  Id. ¶ 12.  And they demanded, 

among other things, a list of all “past and present 

directors, officers, and key employees,” including in-

formation about whether any of them or members of 

their families “[w]as, is or plans to be a candidate for 

public office.”  Id. ¶¶ 3, 4.  The “unlawful seizures” at 

                                                 
2 Respondents’ contention that True the Vote had other reme-

dies available to it, such as declaratory relief, glides over this 

point.  Had True the Vote not complied with the illegal de-

mands for inappropriate information, IRS regulations would 

have specifically barred them from seeking declaratory relief. 

26 C.F.R. 601.201(n)(7)(iv)(b). 
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issue in Archer were similar: IRS officials were al-

leged to have subpoenaed membership lists and oth-

er documents implicating First Amendment-

protected activities.  Id. at 1530. 

iii. True the Vote’s Claim Does Not Arise 

From a Wrongful Jeopardy Assess-

ment. 

True the Vote’s claim is also not “based on the al-

legations of wrongful jeopardy assessments,” as were 

several of the claims at issue in Archer for which the 

Tenth Circuit declined to allow a Bivens remedy.  

True the Vote is not seeking a refund of taxes paid, 

because no taxes were paid.  Nor is it challenging a 

tax assessment, because no assessment was ever 

issued.  It is, instead, challenging the egregious con-

duct by IRS officials who unconstitutionally targeted 

True the Vote by slow-walking their routine applica-

tion for non-profit status, giving heightened scrutiny 

to it, and demanding information that they had no 

lawful authority to demand.  

C. The Tax Assessment Cases On Which 

Respondents Rely Are Materially Dis-

tinguishable. 

Respondents cite a dozen cases, from every Cir-

cuit Court except the Eleventh, in support of their 

assertion that “all circuits that have considered the 

issue have uniformly” rejected Bivens “claims 

against IRS employees relating to tax determina-

tions….”  Mgmt.BIO at 19-20 (citing cases).  But as 

we noted in our Petition, most of those cases were 

“typical taxpayer suits challenging IRS actions sur-

rounding the collection of taxes.”  Pet. at 13-14 (cit-

ing same cases).  Apart from the D.C. Circuit’s deci-
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sion here, only two—Hudson Valley Black Press v. 

IRS, 409 F.3d 106 (2d Cir. 2005), and Judicial Watch 

v. Rossotti, 317 F.3d 401 (4th Cir. 2003)—involved 

First Amendment claims of retaliatory audits that 

are at least arguably similar to the claims here.3  

The other cases in Respondents’ list are not similar.  

See Judicial Watch, 317 F.3d at 412 (“Judicial Watch 

… correctly notes that none of these cases address 

whether a Bivens action is available for damages 

arising from an allegedly retaliatory audit”); see also 

NorCal Tea Party Patriots v. I.R.S., No. 1:13-CV-341, 

2014 WL 3547369, at *8 (S.D. Ohio July 17, 2014) 

(noting, in a lawsuit challenging the same targeting 

scheme at issue here, that “Plaintiff Groups’ consti-

tutional claim … is most factually analogous to the 

claims in Judicial Watch and Hudson Valley.”).  In 

other words, in the specific context at issue here—

and Respondents correctly note that “whether to ex-

tend Bivens is a highly context-specific inquiry,” 

Mgmt.BIO at 18—there is not the overwhelming 

weight of authority against True the Vote’s position 

that Respondents claim. 

Nor does the fact that this Court “previously de-

nied certiorari in Judicial Watch … provid[e]” an 

additional basis for denying review here.”  

Mgmt.BIO at 21 n.7.  As this Court has frequently 

explained, “a denial of a petition for certiorari with-

                                                 
3 We say “arguably” because the Southern District of New York 

has held that even its own Circuit’s decision in Hudson Valley 

did not foreclose a Bivens remedy in a case involving the same 

IRS targeting scheme as it at issue here.  Zherka v. Ryan, 52 

F.Supp.3d 571, 580-81 (S.D.N.Y. 2014).  
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out more has no significance as a ruling.”  Parker v. 

Ellis, 362 U.S. 574, 576 (1960).   

D. Lower Courts Have Themselves Recog-

nized the Existence of a Circuit Split. 

Finally, Respondents’ claim that “[t]here is no 

circuit split to be resolved” here, Mgmt.BIO at 19, is 

belied by the very case on which it puts greatest re-

liance.  In Judicial Watch, the Fourth Circuit explic-

itly acknowledged that the Tenth Circuit’s contrary 

decision in Archer “allowed a Bivens action on claims 

that harassment by IRS agents violated the plain-

tiffs’ First and Fourth Amendment rights.”  317 F.3d 

at 412.  The “no circuit split” claim is also belied by 

the NorCal Tea Party Patriots case, in which the 

Southern District of Ohio expressly acknowledged 

that the Tenth Circuit’s decision in Archer is “con-

trary” to the Second and Fourth Circuit decisions in 

Hudson Valley and Judicial Watch.  NorCal Tea 

Party Patriots, 2014 WL 3547369, at *8.  

Nor does the fact that the Tenth Circuit’s decision 

in Archer is long-standing, or that it pre-dates some 

of this Court’s more recent Bivens decisions, under-

mine the existence of the circuit split.  The key point 

of disagreement is whether the Internal Revenue 

Code provides a comprehensive remedial scheme 

that forecloses a Bivens remedy under the factual 

circumstances at issue here.  The decisions by this 

Court that require that inquiry were issued several 

years before the Tenth Circuit’s decisions in Gibbs 

and Archer.  See Bush v. Lucas, 462 U.S. 367 (1983); 

Schweiker v. Chilicky, 487 U.S. 412 (1988).  The 

Tenth Circuit gave full consideration to those cases, 

and determined that they did not foreclose a Bivens 

remedy.  Gibbs, 886 F.2d at 1248-49; see also Zherka, 
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52 F.Supp.3d at 579 (after considering Bush, holding 

that “[t]he Internal Revenue Code does not provide a 

sufficiently comprehensive scheme to preclude dam-

ages against defendants”).  None of this Court’s deci-

sions that post-date Gibbs and Archer have altered 

the rule already set out in Bush and Schweiker.  

In sum, there is an acknowledged circuit split on 

the issue of whether a Bivens remedy is available 

against IRS employees who violate First Amendment 

rights in contexts unrelated to the assessment and 

collection of taxes.  And “[t]he case law is unsettled 

as to whether Bivens applies” to First Amendment 

claims in such circumstances.  Zherka, 52 F.Supp.3d 

at 579.   

II. Congress Excluded Constitutional Viola-

tions After Learning That Bivens Remedies 

Were Available. 

Respondents also posit, and the D.C. Circuit be-

low held, that Bivens remedies for First Amendment 

violations are not available against IRS officials at 

all because the Internal Revenue Code provides a 

comprehensive remedial scheme that was intended 

by Congress to foreclose damage remedies under 

Bivens.4  Both of Respondents’ contentions are incor-

                                                 
4 The existence of a comprehensive statutory remedial scheme 

is a “special factor” counseling hesitation before allowing a 

Bivens remedy, but it is not dispositive.  See  Wilkie v. Robbins, 

551 U.S. 537, 554 (2007).  Nor is it the case, as Respondents 

claim, that “[t]his Court’s ‘special factors’ analysis … considers 

only factors that provoke ‘hesitation.’”  Mgmt.BIO at 11.  The 

“special factors” analysis requires courts to “weigh[] reasons for 

and against the creation of a new cause of action” under Bivens.  

Wilkie, 551 U.S. at 554 (emphasis added). 



 

 

10 

rect.  As the District Court in New York has recog-

nized, “[t]he Internal Revenue Code does not provide 

a sufficiently comprehensive scheme to preclude 

damages against defendants.”  Zherka, 52 F.Supp.3d 

at 579; cf. Gibbs, 886 F.2d at 1248-49 (allowing 

Bivens claims despite “comprehensive scheme”).  

And, as set out in the Petition, Congress exempted 

constitutional violations from the remedial scheme it 

provided in the Internal Revenue Code after learn-

ing that Bivens was already available for such viola-

tions, not because it intended to bar such claims.  

There is not space here to elaborate fully on Peti-

tioner’s substantial disagreement with Respondents 

on this point—that should be addressed in merits 

briefing—but it is worth reiterating the unambigu-

ous statement before Congress in 1987 by IRS Com-

missioner Gibbs himself:  “Bivens suits are an avail-

able remedy for those whose Constitutional rights 

have been violated.”  Pet. at 15.  The IRS has reaf-

firmed that position in this very case.  See IRS Mo-

tion to Dismiss, D.Ct. Dkt. #54 (“To the extent plain-

tiff seeks review to vindicate any alleged violations 

of its constitutional rights, plaintiff has available … 

claims under Bivens”).  Respondents themselves con-

ceded in their briefing below that “many Bivens suits 

‘were filed against Service employees’ between 1980 

and 1986,” Individual Defendants-Appellees Br. at 

24, Dkt. #47, thereby confirming Commissioner 

Gibbs’ 1987 testimony. 

Nor does the fact that Congress recently extended 

the declaratory relief provision of the Code to 

501(c)(4) organizations without simultaneously 

providing a statutory damages remedy “[d]espite 

knowledge of the ‘Targeting Scheme,’” indicate that 
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Congress did not want a damages remedy, as Re-

spondents claim. Mgmt.BIO at 17-18.  Congress 

could just as easily have declined to create a statuto-

ry damages remedy for First Amendment violations 

because it was aware of the Tenth Circuit’s decisions 

in Gibbs and Archer, or because it was mindful of 

Commissioner Gibbs’ explicit statement back in 1987 

that Bivens was available, or even because it was 

aware that the IRS adhered to that position in this 

very litigation.  The usual rule against drawing in-

ferences from Congress’s inaction must therefore 

govern here.  See, e.g., Pension Ben. Guar. Corp. v. 

LTV Corp., 496 U.S. 633, 650 (1990) (“Congressional 

inaction lacks ‘persuasive significance’ because ‘sev-

eral equally tenable inferences’ may be drawn from 

such inaction”). 

III. Respondents’ Weak Claims of Qualified 

Immunity and Lack of Personal Jurisdic-

tion Are Not Grounds For Denying the Pe-

tition. 

A. Targeting Citizens For Their Political 

Beliefs Is A Clearly-Established First 

Amendment Violation. 

There is no doubt here that the conduct alleged 

by Petitioner amounts to an egregious violation of 

clearly-established First Amendment doctrine.  Lois 

Lerner, one of the Respondents, admitted back in 

2013 that the targeting scheme “was wrong, … abso-

lutely incorrect, insensitive, and inappropriate.”  

Paul Streckfus, EO Tax Journal 2013-82 (May 11, 
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2013).5  The President himself described the conduct 

as “inexcusable” when the scandal first broke.  

Statement by the President (May 15, 2013).6  Indeed, 

when counsel for Respondents tried to maneuver 

around that obvious fact during oral argument be-

low, she was rightly chastised by Judge Sentelle: 

“You can’t stand there with a straight face and say 

this wouldn’t constitute egregious violations.”  Oral 

Arg. Tr. at 28:13-14 (Apr. 14, 2016); see also 

Pet.App.17a (deeming it “plain” that “the IRS cannot 

defend its discriminatory conduct on the merits”).  

The Sixth Circuit has likewise noted, in parallel liti-

gation arising out of the same IRS targeting scheme, 

that “[a]mong the most serious allegations a federal 

court can address are than an Executive agency has 

targeted citizens for mistreatment based on their 

political views.”  In re U.S., 817 F.3d 953, 955 (6th 

Cir. 2016).  Qualified immunity would therefore not 

provide an alternative ground for the decision below. 

B. The District Court Clearly Had Person-

al Jurisdiction Over At Least Some of 

the Respondents. 

The supposed lack of personal jurisdiction also 

does not provide an alternative ground for the deci-

sion below, for two reasons.  First, the Cincinnati-

based Respondents are quite credibly alleged to have 

acted in concert with the Respondents based at IRS 

headquarters in Washington, D.C.  See, e.g., Amend-

                                                 
5 Available in part at http://electionlawblog.org/?p=50160. 

6 Available at https://obamawhitehouse.archives.gov/the-press-

office/ 2013/05/15/statement-president. 
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ed Complaint ¶¶ 28, 86.  Second, even if personal 

jurisdiction were found to be lacking against them, 

which is doubtful, the D.C.-based Respondents are 

clearly subject to the personal jurisdiction of the 

D.C. District Court; they did not even raise such a 

defense in their motion to dismiss. 

Because at least some (and most likely all) of the 

individual Respondents are subject to the personal 

jurisdiction of the district court, the argument that a 

lack of personal jurisdiction would provide an alter-

native ground for disposing of this entire case is 

without merit.    

CONCLUSION 

For the reasons stated above and previously, the 

petition for writ of certiorari should be granted. 
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